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Date 01.10.2026 time 10.30 am period 2 Thursday

Who is disappointed transferee? Compensation for disappoint transferee.
Who is a Disappointed Transferee?

A Disappointed Transferee is a person in whose favour a transfer of property has been made by the transferor,
but the transfer fails because the true owner of the property elects to retain the property.

In simple words, the transferee expected to receive the property, but the owner chooses to keep it. Therefore,
the transferee is called a disappointed transferee.

Compensation to a Disappointed Transferee

Under Section 35 of the Transfer of Property Act, 1882, where the true owner elects to retain the property
and gives up the benefit conferred upon him, the disappointed transferee may be entitled to compensation in
the circumstances provided by the section.

The compensation may be obtained:
1. From the benefit which the transferor has conferred on the owner, or

2. From the person who has received the benefit, depending upon the circumstances and the statutory
requirements.

Simple Example

A owns a house. B, without having the right to transfer A's house, transfers it to C. In the same transaction, B
gives X1 lakh to A.

A has two choices:
o Accept the house and give up X1 lakh, or
e  Accept X1 lakh and allow C to take the house.

If A chooses to keep his house and gives up X1 lakh, C does not get the house. C is therefore the disappointed
transferee and may claim the compensation provided by Section 35 TPA.

Exam Definition

A disappointed transferee is a transferee whose intended transfer fails because the true owner elects to
retain his property instead of accepting the benefit conferred upon him by the transferor.

Disappointed Transferee (dftld &TATaOTATRT)
Disappointed Transferee Pl @HT %?

Disappointed Transferee I <dfth & ToIdd UeT &H HURT & FEJIAROT fopam a1 &, oifeha gufar &r
aRfae AfE (True Owner) 30 TAFR & AT FF 38 FUR P AU U @ T &
URUTHATTRY, FEATARUMEIE N I8 TUR Adl [Hel Tl

safolU 3d Disappointed Transferee (R /AL FEATaROTIeY) Hel ST B
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SCIUT

AT NTAT ATFH AP B GEATdd HATfold &
B, [T 3fABR &, A% HAFIT B CH UeT F transfer FX T &

38T transaction # B, A & X1,00,000 T TH HT ST &
g AF THA & fadpeq §:
1. HeplT YA O @ 3R 21,00,000 BT 1H DS &; AT
2. %1,00,000 TNHR P 3R AT CH S S
e AFP HUS U TGS T GeATd AT &, Al ChN HABIA el Al

sq TEAfd & ¢ Disappointed Transferee HETTI |

Disappointed Transferee @I Compensation

Transfer of Property Act, 1882 #T Section 35 & 3R, ol qrEdTde ATfeldd AT U & I@A Pl
eATd hIAT %’ 3 39 fear I o ?ﬁ's’ &ar %,?-ﬁ gRfEufaar & 318N Disappointed Transferee &l
compensation (aﬂﬁ@) forer FocT B

3T HTOT A

Owner keeps the property - Benefit is given up - Transferee loses the property - Transferee may get
compensation.

e & o aRemT

Disappointed Transferee g T & To1de U&T & Hufa & &&diaRor fopar o o, difea aafas
#Arfores gRT U @ 31U T I@S T election P & PROT I8 HUR WH Tl P rar] THY
afad # Section35% 3JAR 38 S gRfEufaar & compensation UTd '&'ﬁ bl %I

With Consideration 3iX Gratuitous — TTeT fedr &
I Il QA= Transfer of Property Act 3R Doctrine of Election & TG # Fgcaqul &
1. With Consideration — Ufd%el & |TY

S gufd T %?-T—ITHTUTW ufawer (Consideration)a? Ico fopar STar ?-',HT 33 transfer with
consideration gd &l

Consideration & 7Y §—TUf & ol IS Fed AT Ufdhel UId &l
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3aIUT:
A 3T ST B X5 ATE P dcel daar &

% transfer with consideration g |

Transfer + Consideration = Transfer with Consideration

2. Gratuitous / Without Consideration — IECIRIGE T
59 Gufa 1 g&diaor foer frdt ufawer & fpar sirar &, ar 39 gratuitous transfer gl Bl

3aIeUT:
AT STHET B B AT AS ST fow 3ueR (Gift) F ST ®I

g gratuitous transfer ’%.'I

Transfer + No Consideration = Gratuitous Transfer
T 3T
With Consideration Gratuitous

ufer Al g © 1S Gfdthel € eldm

ol # Hed/onH fHear & e Jea/ufdwa & transfer

3CIeUT: Sale 3GIUT: Gift

e, TW:
Consideration = Ufahel

Without Consideration = Gratuitous (ﬁf:?ﬁ)

Compensation to a Disappointed Transferee

Under Section 35 of the Transfer of Property Act, 1882, there are two important cases regarding
compensation to a disappointed transferee:

Case 1 — Transfer with Consideration

Where the transfer is made for consideration, and the true owner elects to retain the property and gives up
the benefit conferred upon him, the disappointed transferee may be entitled to compensation according to
Section 35.

In simple words:

Transfer with Consideration - Disappointed Transferee may receive Compensation.
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Case 2 — Transfer without Consideration

Where the transfer is made without consideration (gratuitously), compensation is available only when, before
the election is made, the transferor:

1. dies, or
2. becomes incapable of making a fresh transfer.

In such a case, the amount of compensation is the value of the property which the transferor attempted to
transfer.

Easy Formula

Case 1:
With Consideration - Compensation

Case 2:
Without Consideration + Transferor dies/becomes incapable before election - Compensation = Value of the
property

Exam Point

Where the transfer is for consideration, the disappointed transferee may claim compensation. Where the
transfer is without consideration, compensation arises only if the transferor dies or becomes incapable of
making a fresh transfer before the election, and the compensation is equal to the value of the property
purported to be transferred.

Disappointed Transferee @I Compensation

Section 35, Transfer of Property Act, 1882 & AJHR, Disappointed Transferee P! compensation & g #

ar eyfaar gash ardr €
Case 1 — Transfer With Consideration

ufawe & T &EAIaoT

S Ul &7 EEATAROT Consideration (UfA%er) & @Y frar a/m & 3R areafas @ferd 3mger dufa
PT 37U UTH IW Bl election TAT &, dl Disappointed Transferee &Y compensation f&el ddhcY %I

3GIgUT:
AD STHT Pl B,Ch U H transfer dIdl % 3R sﬂaﬁ deof Co consideration fe&ar %I ¢ A election
P FAHA 30 UTH TWAT &, dl CHT Blefed &b AN compensation fHeT Fehell ¥l

Case 2 — Transfer Without Consideration

far ufdwel &1 &EdIdRUT (Gratuitous Transfer)
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e transfer 9T consideration fopam ar=am &, aY Disappointed Transferee @ compensation dHT el
old:

1. Election fFT S A & Transferor f H B T, AT
2. Transferor aT3T transfer T 3 3 AT (incapable) & U]

o RUfS # compensation & TR 3@ Ul & FHed & TR 2l A transfer T &1 gad
fopam aram 2|

3T g

Case 1:
With Consideration - Compensation

Case 2:
Without Consideration + Transferor &Y W/MW before Election > Property & Value & SRTeR

Compensation
T o #

JfE transfer consideration & TTY % ar disappointed transferee &1 compensationﬁ?*l’ "ehcll %’,3111 g
transfer f9&T consideration &T %’,Fﬂ transferor &Y qcg ar FI? transfer P A 3TFT %ﬂ?f #ir afa
# Oufa & Er () G AR compensation & ST HdhaY %’I

Kk ok kok

De Facto Guardian

De facto guardian @7 3719 & UAT <afh \_rﬁEFI?E-ﬁ ® § guardian (TGI&TH) ﬁ'g?ﬁ e &, Afera areaqa
A fopaY ATfAFT (minor) T S@HTE 3R 3Td <afh a1 HURT &7 JadUa AT §

De facto guardian = dg =i st far ﬂﬁ?ﬁ ﬁl’gﬁﬁ & gEdg A AT & guardianiﬁr 3R GaD)
T B

3alelor

AT NTAT Th AT dTar U AT-dr & a1 ® W@ AR 390 arar 396 c@HTe il
¥ T M JuURT o gEYT R &1 Afe Trar B R FeE 1 SAETerd R guardian g
el forar o 8, T oY a8 <gagR & guardian T dRE B HT @ &, Al IS de facto guardian
el B

Hindu Minority and Guardianship Act, 1956

Section 11 % AR, Hhaddl 38 HUR W 6 PI$ <Rh de facto guardian &, 38 Ararforer & Fufr
1S 3APR urg A% eiar 3R ag Aarferer fr gufa @7 transfer TE B TehdT|
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37YUTA:

AN

De facto guardian has no legal authority to deal with or transfer the minor's property merely because he is
managing it.

De Jure Guardian 3{¥ De Facto Guardian & 3aX

De Jure Guardian De Facto Guardian
Pleled gRT guardian IdeR A guardian
Pl HRBR T P STWHTS /YT AT &

Phadl de facto Bl & TYR UX minor P property transfer
Pl & HFAR B P Gl &

& I Hepell
3arexor: fUar/#Ardn, Sl Bl 3eo IETRIOT: U7 RAER it aeda & a= i1 @At
guardian AT & PIAT &

De Jure = By Law
De Facto = In Fact (a1&dd &)

** testamentary guardian
Testamentary Guardian

A Testamentary Guardian is a person who is appointed by a parent through a Will to act as the guardian of a
minor after the parent's death.

Simple Meaning
Testamentary Guardian = A guardian appointed by Will.
Example

Suppose A is the father of a minor child B. A makes a Will stating that after his death, C will be the guardian of
B.

After A's death, C can act as the Testamentary Guardian, subject to the provisions of law.
Under Hindu Law
The Hindu Minority and Guardianship Act, 1956 deals with testamentary guardians in Section 9.

A natural guardian can appoint a testamentary guardian by Will, subject to the conditions prescribed by the
Act.

Important Points
1. The guardian is appointed through a Will.

2. The appointment generally takes effect after the death of the person making the Will.
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3. The testamentary guardian has rights and duties regarding the person and property of the minor,
subject to the restrictions imposed by law.

4. The welfare of the minor remains an important consideration.
Difference in One Line

e Natural Guardian - Guardian recognised by law.

e Testamentary Guardian - Guardian appointed by Will.

e De Facto Guardian - Person who actually acts as guardian without legal appointment.

Testamentary Guardian (I TI&TH)

Testamentary Guardian I Tt BT & foi9 DI ATAT-TUdr 379=l Will (@H=Id) & g§RT ATdTedT g
Cal guardianﬁ'ﬂ?ﬁ ERGIES

e I
Testamentary Guardian = JHIIT §RT ﬁl’ﬂ?ﬁ TR |
Salelor

AT AT ATF Aranferer g BH Aar &1 A TN will # f@ar § @6 38 §cg & arg ¢, BaH
guardian 19|

AP FG & d1G, Fleld DY AA! b 7Y, C Testamentary Guardian & T H BRI H Tl &l
Hindu Law &
Hindu Minority and Guardianship Act, 1956 I Section 9 # Testamentary Guardian & dR & UTdUT &

Pleled # RAuRa oadat & 3-T‘iﬂFr, Natural Guardian 379ell Will GRI Testamentary Guardianﬁ'g?ﬁ I
b T

qET
1. Guardian &1 fAgRE will (@&R=) gRT @l ¥
2. fagfs @1 o AeId: i aRa g e A g & aig e gl

3. Testamentary Guardian ATaTToreT & &afee AR Ul & TI9 F guardianF &7 F T TN Thdl
¥, Afhd BT gRT oo v gfdgyt & |

4. GATSTRET HT FHEAOT (Welfare of Minor) FeH Hgcdqul faaRt # & T gl
At @ g @

e Natural Guardian - &Te[d §RT HAIAT UTH FI&TH|
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e Testamentary Guardian - Will gRT ﬁ'ﬂ?ﬁ TR |

e De Facto Guardian -> S <ITeh gredd & guardian?ﬁ 3RE) PRI HIAT %’ AferaT chlc-Lo-I“I oy )

guardian fg® T T

Natural guardian
Natural Guardian (YTpfae EX&TH)

Natural Guardian I < & o9 GGGl ERT AEMedT (Minor) & &afh 31X 39T Uiy @1 TI&TH
AT ST &

%‘q’\ CUG Gl # Natural Guardians T HET UIaYleT Hindu Minority and Guardianship Act, 1956 & Section 6
ey
e A

Natural Guardian = fSRY e[ 9 ATEIfORT & Guardian AT &1

Section 6 & IJER
&g ATETToNT & Natural Guardians HTHATI: &

1. Legitimate Son or Daughter (& ga ar g‘:ﬁ)
> HIATI: Father, 31X 38 d1G Mother |

2. lllegitimate Son or Daughter (3-1?)?-'[ RERCI g‘:ﬁ)
- Mother, 3iR 3T% d1¢ Father|

3. Married Girl (faanfea wizd)
- 3YHT Husband Natural Guardian @ldT &I
HAgcayqut a1

Section 63 2005 & WU & aTg RIAT F WA-TTY AT &1 EART &1 97 Feeaqol &7 § AT &
Tl'é %I 31 Pplefed H chal 91T ?I 5 father and after him, the mother,3-ﬁTcustody35 Tay # Urg a¥ @
A 3Y & dTd &I custody ordinarily mother & T &M

SaIeT

gfg AT 1098 &1 dY g B o grer=y &I & A (TUAT) Natural Guardian 19| T & are &AT
Natural Guardian?f bl ’g’@EﬁT?—j\?—[ $r eraf & 3JER|

e, W@ fr K
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Natural Guardian = By Law

Testamentary Guardian = By Will
De Facto Guardian = In Fact (Gdd 3)

Natural Guardian

A Natural Guardian is a person who is recognised by law as the guardian of a minor and has the legal
responsibility to look after the minor and, subject to legal restrictions, manage the minor's property.

Under Section 6 of the Hindu Minority and Guardianship Act, 1956, the natural guardians of a Hindu minor
are specified.

Main Natural Guardians

1. Legitimate son or daughter
-> Father, and after him, the mother, subject to the provisions of the Act.

2. lllegitimate son or daughter
- Motbher, and after her, the father.

3. Married girl
—> Husband.

Example

If A has a legitimate minor son B, then, under Section 6, A (the father) is the natural guardian, subject to the
provisions of the law.

Important Point

For a child below five years of age, custody ordinarily remains with the mother, although custody and
guardianship are not exactly the same thing.

Easy Way to Remember
e Natural Guardian - Guardian recognised by law
e Testamentary Guardian - Guardian appointed by Will

e De Facto Guardian - Person who actually acts as guardian without legal appointment.

Mode of election

There are two modes of election

Express and implied (section 9 of Indian contract act 1872)

Express means oral and writing.

319 point Implied Election (fAfed Rae) @ gafaa § 38 Hel 3R 3™ English d 30 UdR
forg F&d £

Implied Election
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Implied election takes place when the owner does not expressly state his choice, but his conduct clearly shows
his intention to elect.

An election is implied when:
1. The owner knows that he is required to elect; and

2. Heis aware of the circumstances that would influence the judgment of a reasonable person in making
the election; or

3. He waives further inquiry into those circumstances and acts in such a manner that his conduct
indicates his choice.

Therefore, an implied election is also called election by conduct.
Simple Example
A transfers B's property to C and, in the same transaction, gives a benefit to B.

B knows about the transfer and the benefit. Without making any express statement, B accepts and enjoys the
benefit with full knowledge of the circumstances.

His conduct may amount to an implied election to accept the benefit and give up his property.
Exam Definition

Implied election is an election inferred from the conduct of the owner, where he has knowledge of his duty
to elect and of the circumstances affecting the election, and his conduct clearly indicates the choice made by
him.

Implied Election (Afed fAdTaeT)

Implied Election &l 3N % VAT election S AT gRIETE & (expressly)aﬁ R dldl,a‘%ﬁ 3dch
HTROT (conduct) ¥ ITE TdT ToicT & 6 384 Hid-A1 [Abeq Tam &

= Election by Conduct 3 &gl ST |
Implied Election &hd @Il &?
Implied election A& BT & STd:
1. HAford &l Ig AP & 6 3q election =T 8, 3R

2. 3 34 @ Aecaqet uRTEUfaEl &1 SR & S U Geeg Geser ot & oy
P gATfad & Gohdl &; AT

3. @A 39 aRTEATIAT & IR & 3} JT HA I ATABPR B a1 & (waives further
inquiry) 3R TAT 3eROT &R & fO0E 3T garg TUE @ 1T &

Salelor

A,B&T Ul P Cdh T&T & transfer AT % 3R =&Y transaction & B @Y S benefit Y &ar ?CI

10
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B@I transfer 31X benefit QAT &I JTAGRT &1 B e ®1% foaf@a a1 Taw statement T 37 benefit Tt
PR TS STHT SUANT AT ¥

o U & BF conduct & TE ATAT ST ThdT & 6 3T benefit THBR HIA PI election fmaT &
AR 3l wufa & Gdu F g Reeu a1z &am

e & oo afvemar

Implied Election I% election § S HAlfeled & 3TEROT § HﬂﬂTﬁH BT &, 519 38 31U election &
Peied TAT Wl FAecaqol aRTRAIE & A @ 3R ZHAT conduct 5aF GRT fFT 1T TG FY
TIE ¥ ¥ gRAem &

e, @A fr Tw
Express Election > STs&f & geltq

Implied Election - Conduct & gAlq

Note from section 184 to section 190 of Indian succession act 1925 read with section 35 of TPA.
Section 35 applicable in both movable or immovable property.

It also applicable by the act of parties or by will.

Postponement of Election

Section 35 of the Transfer of Property Act, 1882 and Section 190 of the Indian Succession Act, 1925 deal with
election by a person under disability.

Where a person who is bound to elect suffers from a legal disability, the election may be postponed until the
disability ceases.

Minority
A common example of disability is minority, i.e., a person below 18 years of age.
If the person required to make the election is a minor:

1. The election is postponed until he attains majority; or

2. The election may be made by his lawful guardian or other competent authority, where permitted by
law.

In other words:

The election is postponed until the disability ceases, unless the law permits the lawful guardian or
competent authority to make the election on behalf of the person under disability.

Example

A transfers B's property to C and, in the same transaction, gives a benefit of X1,00,000 to B.

11
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B is required to elect between the property and the benefit. However, B is 16 years old.

Therefore, B cannot ordinarily make the election himself. The election will be dealt with according to the law
governing persons under disability, either when B attains majority or through his lawful guardian/competent
authority where legally permitted.

Exam Definition

Where a person bound to elect is under a disability, the election is postponed until the disability ceases or
until the election is validly made by his lawful guardian or other competent authority.

Postponement of Election — TJATd I FJIT

3T FﬂE}TDoctrine of Election & 30 Rufa & Tafda § @ 5@ <af”h &l election AT &, T8
disability (3rFrdam) f RFAfa 3 e

Section 35, Transfer of Property Act

Section 35 & 3faH HETH H‘q’ﬂﬂ,aﬁ( election Bl & fow a1eg =afeh AT disability & 2T &, ar
3HhT eIec'don?jiT—f Al HUAT AT

HET 3cTeUT — Minority
Ife election XA dTelT <Afh minor (ATETfeRT) &, 37T ATAIT: 1898 & FA G ST &, dl 3HDT

election:

1. 3Tdb major @ T, AT

2. 39 lawful guardian AT 31T competent authority §RT election fhT I dF
TIAT (postpone) [&dT &

37q, =afh & ATaIfeeT @ & BROT election BT HRABR /BAcd i ] A&l PAT ST
Section 190, Indian Succession Act, 1925

Indian Succession Act, 1925 #T Section 190 3T person under disability §RT election & JaTAd YT
AT B

I AT A

Ie foF AP Y election FIAT & IE disability 5 HROT TAA election Tl 3 1TAY &, A election
3 disability s THATE B db TAAT Igam, AT Pl G HJAR 3HDT lawful guardian/competent
authority 8% behalf UT election & ThdT §l

ScleuT
Ay BHY GUufd ol CP UeT H transfer AT 3 3T transaction # B ol 1,00,000 T benefit S|

Bl HURT 3R benefit F & FoAta axaTr §1 Afther B Mg 16 AR

12
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zq Tufad & Bar eIection?-BT—f el @Al S| Election dd B9 STdT:
e B18TY &I @ AW, AT

o Pl & AR 3HHT lawful guardian/competent authority 38 behalf T election &Y |

Exam Point

Where the person bound to elect is under disability, the election is postponed until the disability ceases or
until the election is made by his lawful guardian or other competent authority.

Exception to Section 35 — Benefit Expressly Given in Lieu of Property
Your point is about an exception to the general rule of Section 35 of the Transfer of Property Act, 1882.
Simple Explanation

Generally, when a person is given a benefit in return for giving up his property, and he chooses to retain his
property, he has to relinquish the benefit.

However, there is an exception:

If a particular benefit is expressly stated to be given in lieu of the property which the transferor has
attempted to transfer, then the owner is required to give up only that particular benefit if he chooses to retain
his property.

He is not required to give up any other independent benefit given to him in the same transaction.
Example
A owns a property worth X10 lakh.
B, without having the right to transfer A's property, transfers it to C. In the same transaction, B gives A:
e X5 lakh expressly in lieu of A's property, and
e X1 lakh as another independent benefit.

If A elects to retain his property, he must give up the X5 lakh, because it was expressly given in lieu of his
property.

But A may retain the X1 lakh, because that benefit was not given in lieu of his property.
Key Point

Only the benefit expressly given in lieu of the property must be relinquished; other independent benefits
conferred by the same transaction need not necessarily be relinquished.

Exam Language

Where a particular benefit is expressly conferred on the owner in lieu of the property purported to be
transferred, and the owner elects to retain his property, he must relinquish that particular benefit but is not
bound to relinquish any other benefit conferred upon him by the same transaction.

13
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Section 35 &l 3UdIE — U & d5 AW ®T A fAr I=m M

Transfer of Property Act, 1882 il Section 35 d TTHAY fAad Ig ¢ 6 afe aafas anfos e
T &1 U UMH @A HT GATd BT &, dl 38 38 transaction H T&IT 1T 1H BISaAT USm .y

Afhel SHBT Teh TS &l
UG T §?

T fordt AAW STH (particular benefit) T TAT &7 & 3H JUT FHdG& (in lieu of the property) 2T
IR ¥, T transferor § TEAIARA @iel &1 Mg fohar &, 3R Al 3uell gufay & t@a &1 gaa
AT &, dl 38 Pl IQ TAAT ATH DSaT 9

38 3 transaction # AT ITATPIS 3T TAAT AT BISAT IMAIAF el &l

BETEIOT

A NS A fhdl HUf &1 aredided Al &l

B, far 31 R &, A Gufd &t ch ueT F transfer FAT §1 ZEY transaction H B, A P
o 5T — A HURT F T (in lieu of property) ST &; 3T

o X1VTH — TP A o & T AT ¢

HI AU HURT Bl 304 U1 @ BT AT BT o
zg RRufa #:

o ADII5ATE BISA B, Fifch Tg T 3ThT U & dcol f&ar = 2am|

o AP AL TTE @ ThaT ¥, FF Tg AH 3TA HURT &K deor A6 feAm I AT
g, [@A AT

Property &b dga f&ar a1 fAAW Benefit > SIEAT B
T TGAT Benefit > BISAT HTATH el &l

g & e

uﬁﬁéﬁ?ﬁmﬂmm@ﬁ@ﬁ*aﬁmw%mtransferorﬁ%ﬁ'iﬂﬁ?fmﬁ
uarE R ¥, al areafaes afores gRT U @ @ T AT i U Shdel el Iy onet Sigar
) mtransactionﬁﬁ'&TUPJlTaﬁ?mwmﬂwmm‘\’uﬁﬂﬁ%l

Example

A profess to transfer property X belonging to C to B and confers on C, three properties

14
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D property

A E property

-

F property

Respectively in the indicating that only property D and F are in lieu of property X of C.

In C decent from the transfer and want to retain his property. He must relinquish only property B and F. he is
not bound to relinquish property F and can not be compel to do so.

3CTER0T — el fidr &
AT NfST:

A, CH FURTX AT BF U&T H transfer I &I EraT AT &l

34T transaction & A, car e Fufear &ar %:

o PropertyD
o Property E

o Property F

ATTE &7 § adrar & D 3R Fdhae Propertyxiﬁ aea (in lieu of Property X) feT 71w gl

EU®h TIdT benefit &l

HT CH election HIAT &
Ife CProperty X @ 31Ul UTH (@A T AT AT &, dl:

o CHI DB @, FIfF D Property X Igel & IS oY

o CHFOEA Bt i F ol Property X & agar & I$ A

o JfFT CHTEDIBA Y MAThdT ALl &, FAITh ETIaT T & AT AT benefit &l
T8 ey

C must relinquish D and F, but he is not bound to relinquish E.

i, @A HI Trick

15
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D +F = In lieu of X > BIST 19T
E = Independent Benefit > BISeTT ST oTel

3@'1%!'(’ 3T TR areFT # “he must relinquish only property B and F” 9Teld %I aﬁ “D and F” @I
T

What is ancillary gift?

Benefit and additional gift (ancillary) ** it will not return. Like a toy gift with meal food from mc Donald.

kok ok kosk ok ok k ok ok ksk ok kkk ok ok —— 3k 3k 3k 3k 3k 3%k 3k %k %k >k % %k %k %k %k %k k*k %k ok 5k 3k ok %k %k ok ok ok ok kk ok kk

Date 06.10.2026 time 10.30 am period 2 Tuesday
What is ostensible owner?
Ostensible Owner

An Ostensible Owner is a person who appears to be the owner of a property, although he is not the real or
legal owner.

The concept is given in Section 41 of the Transfer of Property Act, 1882.
Simple Definition

Ostensible owner = A person who appears to be the owner of a property with the consent, express or
implied, of the real owner.

Example

A is the real owner of a house, but he allows B to appear to be the owner and allows B to deal with the
property as if B were the owner.

B is therefore the ostensible owner.
If B transfers the house to C for consideration, and C:
e actsin good faith, and
e takes reasonable care to ascertain B's authority to transfer,
then the transfer may be protected under Section 41 TPA, even though B was not the real owner.
Essential Conditions of Section 41
For protection under Section 41, generally these conditions must be satisfied:
1. There must be an ostensible owner.
2. The real owner must have given express or implied consent to his being treated as the owner.
3. The transfer must be for consideration.

4. The transferee must have taken reasonable care to ascertain the transferor's authority.

16
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5. The transferee must have acted in good faith.
Easy Example

A = Real Owner
B = Ostensible Owner
C = Transferee

A allows B to appear as owner - B sells to C - C checks B's authority and acts honestly - Section 41 may
protect C's transfer.

Remember:

Ostensible = Appearing to be, but not actually being, the owner.

Ostensible Owner (TcT&T/G@TadY TaTaT)

Ostensible Owner Ig <A @IdT & S aIEdfaeh Afeld (Real Owner) A8T &IdT, dfehd I Tufay ol
mﬁiﬁﬁ'@'l? &ar & 3k areafae aifoes Hreae a1 Afka geafla (express or implied consent) &
Aford & T F FF HAT B

g% T&EId Transfer of Property Act, 1882 &1 Section 41 & eI aram gl

T g

Ostensible Owner I% IR & ST aFAfIP AlfP N AeATa ¥ HURT &l Aforp 6@ T &, Sap
ared & ag 38 "ufa @1 el Afdd A& Bl

SaIeur

AT NS A R AP o1 aEdfdd A &1 AT TdeR A BB 30 FbI Pl Al G@S
g ar 3R B A1fos & e TUR & TATY FdER e T ©

0 f&ufd &:
o A=Real Owner (ar&dfde Hifereh)
e B = Ostensible Owner (fg@radY rfares)
Ife B3H HBIA B CH consideration F Jea T o &, 31K C:
e B authority B 3RAT FTaT ar &, TAT
e Good Faith (FETAT) # FHTH AT &,
ar Section 41%F d&d CHI transfer FIFATT & Hepell &
Section 41 T FTT 21t
1. IS T Ostensible Owner BT TTRT|
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2. aTEdfded HAlfeldd &I Express AT Implied Consent BT ATTRT |

3. Transfer Consideration & forw gl=m @feu|

4. Transferee ¥ transferor T authority T reasonable care g Fradr B
5. Transferee o Good Faith & #RT fohar &

g TG I Trick

Real Owner = A
Ostensible Owner - B
Transferee - C

AT B Alferd T R@a fear — B car property transfer f — ca sfRg a3k good faith
#H transfer foR—IT — Section 41 C T &M FH HHaT &l

Ostensible = 3 Alfered @S &ar §, Afh areda & afers & B

Jaya Dayal Poddar v. Bibi Hazra, AIR 1974 SC 171

English:

In Jaya Dayal Poddar v. Bibi Hazra, the Supreme Court explained the concept of an ostensible owner under
Section 41 of the Transfer of Property Act, 1882. The Court held that a person is not treated as an ostensible
owner merely because he appears to be the owner. The real owner must have given express or implied
consent to such appearance, and the transferee must have acted in good faith and after taking reasonable
care to ascertain the transferor’s authority.

Hindi:

Jaya Dayal Poddar v. Bibi Hazra #TTl #H Supreme Court = Transfer of Property Act, 1882 $r arT 41
(Ostensible Owner) P! THSTAT| had frdT cafs &1 Frferd ST G@E a1 uaTg a8 &1 aredias
HTTeldh T express AT implied consent BT ATRT| TTY &, WIGR (transferee) o good faith 3 iR 3Ra
FTIUTAT (reasonable care) SIARY U WS @il aTfeU|

Exam Point:

= Section 41 protects a bona fide transferee who takes reasonable care and acts in good faith.

Section 36
Apportionment of periodical payments on determination of interest of person entitled.

In the absence of a contract or local usage to the contrary, all rents, annuities pensions, dividends and other
periodical payment in the nature of income shall, upon the transfer of the interest of the person entitled to

18



TPAOCT 26

receive such payment, be deemed, as between the transferor and the transferee, to accrue due from day to
day, and to be apportionable accordingly, but to be payable on the days appointed for the payment thereof.

Section 36 — Apportionment of Periodical Payments

Section 36 of the Transfer of Property Act, 1882 deals with the apportionment of periodical payments when
the interest of the person entitled to receive those payments is transferred.

W B A7 3
gfe ford cafh & AafdT ®T A rent (ﬁWFEIT), annuity, pension, dividend IT incomed ¥ a?ré

periodical payment%ﬂ?ﬂ % 3R 39 afs 1 interest AT Z‘@'T =Ifh &r transferé'ff CIGIE %,Fﬁ
HEAEAA: 39 payment B eT-ufafee 3fSid (accrue) AT STTaT|

fehed payment arEdd A 39 FuRa adg @t & par Siwer, 59 a@ @ normally payment due
e

7= o
Periodical income is apportioned day-to-day, but it is payable on the appointed date.
SaTeX9T
AT NTAT AP T AP H 30,000 YT ATE rent Ferar &1
A 3TT4T interest 15 STl @1 B &I transfer Y Sdl &l
FEIA BT rent 31 ST DI payable &
ar:
o 13N ¥ 14 FAGN db FT rent > A FT BT
o 15T ¥ 313G b BT rent > B HT B9
HEIET T rent 31 3Gy B & payable BT
fFet Payments 0X &Y BT &2
Section 36 3 JqEI &9 &
e Rents (fepram)
e Annuities (aTf§eh)
e Pensions (42r)
e Dividends (ITHI2I)

e  Other periodical payments in the nature of income
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amfarer 2

Important Exception

g A T @y gen

EFTé' contrary contract (FadiT Z'Haii'ﬂ') T local usage (TATNT 9AT) T B

3-T%ﬁT-[ e parties Eﬁé 3eTar agreementﬁ'TQT T I1 AT AT W g &, ar 39 agreement
T usage P UTATHBAT & ST FhaT &l

Exam Definition

Section 36 provides that, in the absence of a contract or local usage to the contrary, periodical payments in
the nature of income shall, on transfer of the interest of the person entitled to receive them, be treated as
accruing from day to day and shall be apportioned accordingly, although they remain payable on the dates
fixed for payment.

For example

A’s house is on rent of rupees 600/- payable at the end of each month. A sell this house to B on the date of
15™. Thus, B become new owner of the house with effect from 15" April.

A, the seller is entitled to get rupees 280/- as a rent for 14 days and B the purchaser, shall get the rent of
rupees 320/- as a rent of 16 days out of rupees 600/- which means section 36 apportionment by time.

Section 37
Apportionment by estate.

Section 37 of TPA provides that where on estate is transferred in such a manner that after the tranfered it is to
be divided in several shares, the obligation of benefit of property must be perform in favour of each shares in
proportionate to the value of each share.

Example

A sell to B, C and D a house situate in a village and leased to E at an annual rent of rupees 30/- and delivery of
one fat sheep, B having provide half the purchase-money and C and D one-quarter each, E, having notice of
this, must pay rupees 15 to B, rupees 7.50 to C, and rupees 7.50 to D and must deliver the sheep according to
the joint direction of B, C and D.

Section 36 — Example

3TUch 3&TedUT A Section 36, Transfer of Property Act, 1882 T application T&@IT I1AT Tl 3@ W e
# gaAFT:
Facts

ATH g & AT HBE BB, C3HT DA I T &l
g AP Ugel TED Iease(CIT:?.')UT fe=am = &l
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E I & ATl
o I30rent, 3R
o UH A AT (fat sheep)
ot gl &
B FBIA &I purchase price T 34T (1/2) T &, STafep:
o cCa1/afeAm R
o DF1/4TEA ¥
ED 3F d1d Pl AR &l
31T Rent & dier STam?

FifR B, C 3 DT interest 3TeTIT-37T9T proportion A &, SATAT annual rent 3 3T proportion & arer
SITUITT |

%30 &1 TaaTSTa:
e B=1/2x%30=%X15
e C=1/4x%30=%7.50

e D=1/4x%30=%7.50

W E &I

BT 15, CH 37.50 3R DA 7.50 AT BIM|
Sheep T HAT gm?

Teh sheep 1 i Redl & afear 3T a8 &1 STTAT E P sheep P B, C3HR DF QTg?F g2 (joint
direction) & JJAR deliver T g |

I ARy

B > X15
C > X7.50
D - X7.50

Sheep > B, 3R D& WYH fASA F AR

g 3aleduT IECIGI % f?ﬁperiodical payment3ﬂT income & TATAT AT & interest H HFER
apportion fpaT STAT |

Note
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Section 37 in corporate doctrine of contribution on the basis of share.
Exception of section 37

The rule of apportionment by estate does not apply agriculture tenancies transfer by operation of law.

Exception to Section 37 — 3{Udlq

3Tk FﬂE}T # Section 37, Transfer of Property Act, 1882 &l 3Udlq ddrAT 1T %I

W 7y o

Section 37 H FTAIT: I% I § o6 o9 ?51'% leased property T estateih_g ﬁ&?ﬁ' #H transfer @ ST
&, ¥ rentTAT 37T liability T Fafag el & AJER dieT ST gohdl §l

iftheT SHMT T FAgcayuT 3UarE &:

JE apportionment BT fAIH agricultural tenancies (@ﬁ' fFRE) W CIDN el BT, ST SeTepr
transfer operation of law gIiRT §'3-1T ?fl

T ATT A

Ifg PIS agricultural tenancy (P TEEEHT) FTefd F operation & Th T 31fAw cafmal F e AT &,
Al Pad T TUR W rent AT liability Y 3TAIT-3T19T REAT H dlced &1 Section 37 ATl JEHAT fazaT
MY el @ram|

Example

G ANfST A U@ Th Tﬁ tenancy?\'l GGl & operation?l dg tenancyB3-ﬁT car &S Y ?»'I
T ATT & Section 37 T HIFATT apportionment rule agricultural tenancy U¥ oT9] c'-lﬁ %’IWT,EF!ZﬁﬁF g
@IefeT & operation H transfer €31 Y

Exam Point

Exception: The rule of apportionment under Section 37 does not apply to agricultural tenancies transferred by
operation of law.

g, TW:

Agricultural tenancy + Transfer by operation of law = Section 37 apportionment rule does not apply.

08-10-2026 time 10.30 am Thursday period 2

Zamidari pratha 1988
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Transfer by Ostensible Owner — Section 41, TPA
1. Meaning and doctrine

Section 41 of the Transfer of Property Act, 1882, deals with the transfer by an ostensible owner. An ostensible
owner is a person who appears to be the owner of immovable property, although they may not be its actual or
absolute owner.

The doctrine is based on the principle of holding out, under which a person interested in the property permits
another person to appear as its owner. Under certain conditions, a transfer made by that apparent owner is
protected by law.

2. Essential conditions of Section 41
The following conditions must be fulfilled:
1. The transferor must be the ostensible owner of the immovable property.

2. The ostensible ownership must exist with the express or implied consent of the persons interested in
the property.

3. The transfer must be made for consideration.

4. The transferee must take reasonable care to ascertain that the transferor has the power to transfer
the property.

5. The transferee must act in good faith.

If these conditions are satisfied, the transfer cannot be set aside merely because the ostensible owner lacked
authority to make it.

3. Relationship with the Benami Transactions Act

Section 41 should not be confused with the Benami Transactions law. The relevant legislation is now called the
Prohibition of Benami Property Transactions Act, 1988, which was substantially amended by the Benami
Transactions (Prohibition) Amendment Act, 2016, effective from 1 November 2016.

Section 2(9) defines a benami transaction. It covers the following categories:

1. Property held for another person's benefit: Property is transferred to or held by one person, while
another person provides the consideration and the property is held for the immediate or future
benefit of the person who provided it, subject to statutory exceptions.

2. Fictitious name: A transaction involving property is carried out or made in a fictitious name.
3. Unaware owner: The owner of the property is unaware of, or denies knowledge of, such ownership.

4. Untraceable or fictitious person: The person providing the consideration is not traceable or is
fictitious.

4. Exceptions under the Benami law

Section 2(9) provides specific exceptions to the first category of benami transactions. These include certain
qualifying arrangements involving:

e A Hindu Undivided Family (HUF), where the statutory conditions concerning the Karta or member and
known HUF funds are met.
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e A person holding property in a fiduciary capacity for another.

e Anindividual holding property in the name of their spouse or child, subject to the statutory conditions
concerning known sources of consideration.

e Certain joint ownership arrangements involving a brother, sister, lineal ascendant or lineal descendant,
subject to the statutory conditions.

These exceptions are subject to the precise wording and conditions of the Act. They do not create a general
right to recover every property held in another person's name.

5. Right to recover benami property

Your final sentence requires correction. Section 4 of the Prohibition of Benami Property Transactions Act, 1988,
generally prohibits a person from filing or defending a claim to enforce a right in property held benami against
the person in whose name the property is held or against another person, subject to the statutory provisions.

Therefore, it is not correct to state generally that the real owner can still claim the property on the basis of a
secret title. Whether a claim is permitted depends on the applicable statutory provisions and exceptions.

Fufer 31T 3fafaTeT, 1882 i URT 41 — 3T Tl §RT 37AROT (Transfer by Ostensible Owner)
1. 31 vg fAEId (Meaning and Doctrine)

Fufay 37eRor 1fATATET, 1882 6T URT 41 THTET TATHT GRT IAR0T & FATAT & | THTET TATHT g <Ih T &
ST ¢Ea # fondlY 3raer Hufel & Farel Uciid aidT &, STafh aredd 3 ag 3HdT drEdTad 31 QUi FaTdT el ardT|

I RAIGTd Holding Out & frgia oR 3muTld &1 58 38R, 5@ Hufa # e T arer cafs 30 Tug ar
e wearfar & fopel gEr carfeh ot Hufr &7 Faral Uelia el &aT &, $o 2t & QU 2l W 38 A feh R
ToraT a1 TUTRY T 37AROT PTefeT GRT TRIAT Tohm ST Tl B

2. YIRT 41 Y HTGRIE A (Essential Conditions)

YRT 41 T T UT8 I b forw fAeafaf@a ordf o qu alar 3maeas §:
1. 37cXOT el aTel e Teh 37Tl HUTT T JTHTHT TTHT 2T =1feu |
2. 3NATE TTTACT 31 <l dr T a1 fafea aeafa @ g arfee e @ufa # Ra #1
3. HUf &1 30T UTdhe (Consideration) & TorT féharm SiTer @nfen|

4. 3TAXOT UTH i dTel e Teh ! TS UdT 9T & Tt SRId raenet sRa=T a1fev foh 37a3or e arel
zafeh &t ufal & 37caRoT 1 PR & IT S |

5. 3{cX0T UTH el arel &Afeh o HEIaqde (Good Faith) S foRaT &t arfen|
I A Tef orcf g @I ¥, Y harel 3 MR OR 3AR0T oY I, AET FoRaT 1T FehelT R M Taralt &Y oy
30T &7 3TABR el AT
3.mmw@mmelaﬁonship with Benami Law)

24



TPAOCT 26

YR 41 T IATHT FUTT Bl B TIT HTHAT Ael AT AT | e Bleed DT TAHAT ATH JATH HURT oI~
& faver 31fafazrat, 1988 (Prohibition of Benami Property Transactions Act, 1988) &1 E"ﬂ?}l?ﬁf 2016 &
FEcaquT HRATYET RoRaT 31207 AT, ST 1 FefeR 2016 § YT 37|

=g 31T Fr urT 2(9) F I AT-S7 T uRemwr & 71 ¥ 37 3iTa Refafla Aot andh &

1. gER fh & 1 & forw T 916 Hufy: FUfy U <ol & 1 W EEdidiRd Dt e & a1 38 I Wl 3,
Starfeh S8t Ufdthel fehdl gER edith gRT 1A STelT & R FUTT Ufcithel Sel dTel e feh o ceehlel IT HIIsT o
19 3 forw Tt STl ¥ 1 31 vraere srfafaas 3 3w are sraret & e B

2. PTeUfA® A1 U & AT dId-¢ Tohdl dreuiae a1 § fhar Jrar |

3. Ta1eft oY ATTPRY 7 BIT: Ul o1 Tarelt 38 ufa & 310 Tarficd & TR & SRR e 3@dT J1 0
TATICT Y STTBRY Bl A SR P &

4. YTl &Y aTelT <A feh 31T AT Plelielh alell: TUTT & forw ufawe &) aret <afeh o Uar el oI9m i

HehdT IT I TTTeh Blediad el

4.WW$W(Excepﬁons)
afaTd 6 9rT 2(9) # Fo fadv oRRFufAT 7 3uarg fgw arw § | 59 feafafaa anfde &:

o Rgfamiad aRear (HUF): oo AuiRa ot & 3rdie, aRar & st a1 geea & dre w Fufy @
ST Fehcll &, Afe; TfcTthet =TT At & Ure HUF &t Hafar & fem s g

e SITHIY &AdT (Fiduciary Capacity): aaaﬁéwﬁ:ﬁﬁrqmwﬁ?asﬁnm@mﬁrwmmﬁ
quid I@ar gl

o T IT UG 37UAT G & 11 U UTa: fopdY eafeh gRT 379<) ufa AT U 3720aT T & A1 U
FUTRY TG, 21t 3rfafagar fr faaifka ot gl 2|

o o [Ade Il & 1y Td Farfdcd: oS, e, @ G F S 1 A F gad & qy §gh
TATHT & F& TIEATT, Afe HTATAIH HT 21k g el &1

J 31yare, 3ifafaze fr AuiRa edf & 310a €| 598 I 1= 31AAR A€ fFeran i o s=a cafe &
ATH TR T 1S UcAeh HUTT Y arEciiaed Taredt arad uTd i HehT &

5. AT TufY Y aTqw UTE e &1 3RABI

T el Tl A8l ¢ feb aTEcideh FTHT AT I[H TR (Secret Title) & IMUR U YT aTTH UTH L Hebell
gl
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JATHT HUTT ld-SoT [0 3TATATH, 1988 &1 URT 4 AT : [hET A Teh 1 AATHT HUTY &b I H 39
ek b fawe, forass ara ux dufr T 018 &, A1 fonell 31 <afeh & faeg Farfdica o1 31fQeR e &
forT a1e g et AT XAT EraT e F Aehdl 1 Tg Wb AFTATATH & g Uraarat 3R 3ruarar & 31 2

saforT, areafae Tare &1 grar TGR 9T A7 78, Te Farad darfaes graurar 3R o9y 3mmare) i) AR
AT

kokkokokokkkokkkkkk _—_—————————— >k 3k 3k ok 3k 3k %k >k %k % %k k %k 3k 3k 3k 3k >k %k 3k %k 3k 3k % %k %k 5k *k k

Date 13.10.2026 time 10.30 am Tuesday period 2
Transfer by Ostensible Owner — Section 41 of the Transfer of Property Act, 1882
1. Meaning and Doctrine

Section 41 of the Transfer of Property Act, 1882, deals with the transfer of immovable property by an
ostensible owner. An ostensible owner is a person who appears to be the owner of a property, although
another person may have the actual interest in it.

The doctrine is based on the principle of holding out. When the persons interested in an immovable property
expressly or impliedly consent to another person appearing to be its owner, a transfer made by that ostensible
owner may be protected by law if the conditions laid down in Section 41 are fulfilled.

2. Essential Conditions of Section 41
The following conditions must be satisfied:
1. The transferor must be the ostensible owner of the immovable property.

2. The ostensible ownership must exist with the express or implied consent of the persons interested in
the property.

3. The transfer must be made for consideration.

4. The transferee must take reasonable care to ascertain that the transferor has the power to make the
transfer.

5. The transferee must act in good faith.

If these conditions are fulfilled, the transfer cannot be set aside merely because the transferor was not
authorised to make it.

3. Relationship with the Benami Property Law

Section 41 should be distinguished from the law relating to benami transactions. The relevant legislation is the
Prohibition of Benami Property Transactions Act, 1988, which was substantially amended in 2016. The
amendment came into force on 1 November 2016.

Section 2(9) of this Act defines a benami transaction. Broadly, the definition includes the following categories:

1. Property held for another person's benefit: Property is transferred to or held by one person, while
another person provides the consideration and the property is held for the immediate or future
benefit of the person who provided the consideration, subject to the statutory exceptions.
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2. Fictitious name: A transaction or arrangement involving property is carried out in a fictitious name.

3. Owner unaware of ownership: The person who is the owner of the property is unaware of, or denies
knowledge of, such ownership.

4. Untraceable or fictitious person: The person providing the consideration is not traceable or is
fictitious.
The statutory definition contains specific exceptions and qualifications, which must be considered before
determining whether a transaction is benami.

4. Exceptions under the Benami Property Law

Section 2(9) provides certain exceptions to the definition of a benami transaction, subject to the conditions
prescribed by law. These include:

1. Certain property-holding arrangements involving a Hindu Undivided Family (HUF), where the statutory
conditions concerning the family member and the source of consideration are fulfilled.

2. Property held by a person in a fiduciary capacity for another person.

3. Certain arrangements in which an individual holds property in the name of their spouse or child,
subject to the statutory conditions regarding known sources of consideration.

4. Certain joint ownership arrangements involving a brother, sister, lineal ascendant or lineal descendant,
subject to the conditions specified in the Act.

These exceptions are limited to the circumstances specified by the statute. They do not create a general right
to recover every property held in another person's name.

5. Right to Recover Benami Property

Section 4 of the Prohibition of Benami Property Transactions Act, 1988, generally prohibits a person from filing
or defending a claim to enforce a right in property held benami against the person in whose name the property
is held or against another person, subject to the applicable statutory provisions.

Therefore, it is incorrect to state that the real owner can always recover the property on the basis of a secret
title. Whether a claim is legally permissible depends on the provisions of the Act and the applicability of any
relevant exception.

6. Conclusion

Section 41 of the Transfer of Property Act protects a transferee who purchases immovable property from an
ostensible owner in good faith, for consideration, and after taking reasonable care to verify the transferor's
authority, provided that the other statutory conditions are fulfilled. The law relating to benami transactions is
separate and must be considered independently.

T FAEY gRT HURT &7 3HaRoT — Hufay 3iaor rfafage, 1882 fir 4rr 41
1. 71T wg RAgia

27



TPAOCT 26

Fufa 3iaRor AfAfATH, 1882 Hir URT 41 3THRT Tl gRT 3T U & HaRoT & AT &l
AT Tarel g IRP BT & St @ A ford Tufa a1 Tl uda @ar §, siafe 38 gufa &
aredfas fod fopdy 3= cafth &1 @ ddar

IE fAEid Holding out 31T fordlt <afth @1 Famelt & ¥ & U¥dd &l & RAgid W H9Ra &1 519
3ad U & fRd T@a arel SR 3ue TuE a1 ARa wedfa & 5 3w s o dufy @
T T B &d & d 9T 41 F AeiRa odt F qu fa w38 A el gro fohar o
AT Pl gRT E&T fohaT S FeheT B

2.9RT 41 3MaTF

YRT 41T oTH UIH X & forw Aeafef@a odf & qu & 3maeas &
1. 3RO T aren <Al e Fufa &1 3T F@E g arfeu|
2. 3 TOfAca 39 gfhal & ToF a1 Afea geafa @ o aiRe Saer gufa & f’Ra &
3. Fufa &l 3aRor gidwd & fow fear srar anfee

4. 3707 UTH P diel eITh I A UdT o9l & oIt 3R rayrel sider afev fob 37aor
P gTo Ifeh B Fufd & Ha0T & JfAPR & a1 T

5. 3{cRUT UT8 4 arel <t o dgaqdes e fear @er arfre|

g ¥ ot g & € A Pael TH MUR W IROT P g Al ThaT ST TeheT 6 3icROT e arer
cgfeh @I |URT & HROT & IJRABR A€ 27

3. Jere WOy e @ WY

URT 417 I oIA-Gd H FATAT Plefed H 3o FHASAT AeT| HATAT Plefed BT ATH AT
ol od-¢a vy 3RAfATH, 1988 %1 36 a¥ 2016 F FAecaqoT HAMYA fHaT I1=-T AT, S 1 FdaR
2016 @ UHT 3|

3 afAfags & arr 2(9) # JAE AT H aRerwr & 7 R cawe wU @ HA AFAfAET
Aforr anfae &

1. g =afs & o & faw & a1 dufa: 9ol s eafh & A W gEdiaRd @ S §
I 38F U &l &, ST 3HH Ufawe fhET gEy eafe grr fam oar § 3R Fufa
gfawel el dTel Tfth & dedblel A1 ATAST & ofH & forw I&@ STt &1 I§ a9t dleed 3
feu v ruamEl & rde ¥

2. SIUTAD H: U O g -8 AT TaeAT hdl drediades ATH & & Sy &
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3. Tl Y PR T QAT U BT TAH 30 FMACT b IR A SATAPRT Jel I@dT AT
VY TR & SAIPRT 8 H SADPR AT ¢

4. Ufawd S arell <Afth 31_Td AT PleUfad &l gufa & forv ufadwa et aret cafes &1 uar
TE STIMAT ST bl AT I Afh PloUiad ol

Ry AT-3T A AT AURT P A Uga IAATH & & 718 AW et 3R 3warel W R
PIAT JTARTR &

4. 913 Hufer Pl & 3ryare

FRAFTH Hr 9T 2(9) F g oRREAMAAT 3 daeh -8 1 oRAWT § 3uarg fow e §1 3
3uarg Fed # fAdiRa eraf & 3refia €1 s enfder €
1. g afdwfaa afar (Hur) @ §dRT $o cgaeam, fGas TRar & deeg aur ufdwa &
o & gag # AUifRa o g @ &
2. fopdY =afth gRT q@R efeh & forT =l ar faamreeTe efdar & |uid @]
3. ferdl cafth gRT 3109 Ufd A1 Ul 3y HA & A W U 1@, 997 gfdhe & A
ordl ¥ F@afa P ot g @l
4. oS, 9T, WY 4 F FW AT AT & FIN S WY TGS TAcT A Fo FAEA, IR
AT & ot gt &
T 3UaTEG Bad Fled H AUk aRREATIE W a9 8 €1 398 I8 A SR & Ferar
o qE¥ cafh & e W W 7 uAS Fuly @ arow urg A S whar ¥
5. 91T HUTT aqd UTd dRA @l AR

I TUTT oid-¢T vy 3T, 1988 HI URT 4 THATT: el cafh & = @Y 718 Fufa
& g # 37 It & [Oeg, oas a7 X gufa W@ 713 §, a1 e 3 cafe & faeg warfca
& ARIBR A A & T a1g SRR A AT GE1 F § Jdhd! ¢ T§ AF ], danfas
UraarEr & J9T B

Al Ig deadl Tl el & fob arEafas Farell gAM @ Farfdca & YR W HJURY aad urd @
TRl &1 PIS STaT Pledd THHE & AT A, Tg NARIH & Waurat g7 o19] 3udrer ) FeR
AT &

6. fAshg

Fufa 3iaRor FfAATH, 1882 Fr URT 41 30 3AROT UTH TR dTel b Pl TIGTUT UGl il &, ST
gfawe S, TEaqde ddT 30d AEUET Xdd & a6 AR TarE § 3T @R O @R §,
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A Pl PN Heg HaTD Ad T gl & darel -7 & FIfa Piefed Heo1 & AR 38T
TIdT ¥ ¥ 3T R S arfe|

Essential Elements of Section 43 — Transfer by an Unauthorized Person

The following are the essential elements of Section 43 of the Transfer of Property Act, 1882:

1.

False or erroneous representation: A person fraudulently or erroneously represents that he is
authorised to transfer certain immovable property and professes to transfer such property.

Transfer for consideration: The transfer must be made for consideration.

Subsequent acquisition of interest: The transferor subsequently acquires an interest in the property
that enables him to make the transfer.

Option of the transferee: The transferee may, at his option, claim the benefit of the interest
subsequently acquired by the transferor, subject to the rights of any subsequent transferee who has
acquired the property in good faith, for consideration, and without notice of the earlier transfer.

Thus, under Section 43, if a person transfers immovable property by falsely or mistakenly representing that he

has authority to do so and subsequently acquires an interest in that property, the transferee may claim the

benefit of the newly acquired interest, subject to the conditions of the section.

YRT 43 % AP dcd — HAfAPd fh gRT 3aor

Fufa 3iaor AT, 1882 A URT 43 F HTITH ded AFATA@T &:

o1 A1 ed wfafaftca: F5 cafs draad & a1 qeay I8 gfar § 6 38 foret 3a
HORT T HAROT e &l ATAGR ud & AR a8 39 TRy $1 30T RS H g1 T ¢

ufawd & T 3iaRor: §ufd &1 3aRor ufawd & fow fpar = g anfeu)

a1g # Rd UIT FRET: 30T dRA aren <Afh aig # 38 FOT A WA ’Rd 91 A AT ¥,
S g Tuly &1 3RT WA F TeT @ S B

3AROT U &Y aTet T fahed: 30T UTH dial dTell <afth 3706t 30T ¥ HcaumhdT gRI
arg # urE fhu a0 R &1 oA WiE@ A H AT IR FhdT | Ig AYBR 39 a6 &
3RO 918 R aret <afh & ARAFRT & 3T §, T et & 3HaRor A FFBRT F
e, agray@s 3R ufdwe o dufy urg & @

TH YR, 9RT 43 % Fd9d afg A% cafh raradl a1 feaer 3ua 3avor 3f¥eR & g&ag & ged
gfafafca &t 3ae Hufd &1 30T Har & 3R g d 39 gufa & f*Rd u@ &) oar &, ar
37RUT UTH el aTell eafeh URT &Y rdt & 31efiT 39 o & urg R’d &1 o1y o &7 grar il
HpaT &l

Notes on Section 43 of the Transfer of Property Act, 1882
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Note 1: Section 43 does not affect the rights of a subsequent transferee who acquires the property in good
faith, for consideration, and without notice of the earlier transfer.

Note 2: Under Section 43, the transferor professes to transfer the property while fraudulently or erroneously
representing that he is authorised to do so. At that time, he may not have the necessary title or interest in the
property. If he subsequently acquires an interest in that property, the earlier transferee may, at his option,
claim the benefit of the interest subsequently acquired by the transferor, subject to the provisions of Section
43.

Thus, Section 43 applies the doctrine of feeding the grant by estoppel.

dufr 3iaRor wRATHA, 1882 A GURT 43 ¥ eogof

feogoft 1: URT 43 0 AIG & IHAUT UTH I Tl b & IFTABRT Pl gfaa el i, oaa
Ugel & IAROT AT APt & T, Tgraqdes 3R ufdwa o quRy urd A gl

feoolt 2: uRT 43 % AT IRUTRAT DWUE @ I7 HAIA T§ ERMA T HUR B 3AROT PR Pl
ST Xl & 6 38 0F1 o @ AHAPR UIF §| 3T TAT 30d U GURT H TS TaTfded v
fRa @@ off & Gohar B I a8 9 A 39 Guld d Ra urg & dar &, a ugal &1 3Haor urg
P dTell <hTh U ST § dic & U 37 R’ &1 1 o &7 &1l Y bl &1 Ig HTAPR
URT 43 % graygrat & 3dT

3 UDR, URT 43 Estoppel GINT 3igale] Pl gHTT g1 @& [FGIT (Feeding the Grant by Estoppel) T
e 2

Conflict Between Section 6(a) and Section 43 of the Transfer of Property Act, 1882
Section 6(a)

Section 6(a) provides that the chance of an heir-apparent succeeding to an estate, the chance of a relation
obtaining a legacy on the death of a living person, or any other mere possibility of a similar nature cannot be
transferred. Such a chance is known as spes successionis. A transfer of such a mere chance is void.

Section 43

Section 43 applies where a person fraudulently or erroneously represents that he is authorised to transfer
certain immovable property and professes to transfer it for consideration. If that person subsequently acquires
an interest in the property, the transferee may, at his option, claim the benefit of the interest subsequently
acquired, subject to the conditions of Section 43 and the rights of a subsequent transferee protected by that
section.

Difference Between Section 6(a) and Section 43

Section 6(a) prohibits the transfer of a mere chance of succession, whereas Section 43 may protect a transfer
made by a person who falsely or mistakenly represents that he has authority to transfer existing immovable
property.

Section 43 does not validate a transfer of a mere chance of succession prohibited by Section 6(a). It applies
only when its own statutory requirements are fulfilled.
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Fufer 3iaRor 3fQfaTe, 1882 fir URT 6(a) I URT 43F T IFR
YUIT 6(a)

URT 6(a) P HFAR, FpelT saifAdrdy ;r Hfasy a gufa urd g & Gargar, et gadt & shfaa
ik H G &S a6 a8Id & AIHA 8 gufd fFead Hr dxraan, ar @ yeRr Hr P 317 A
THTGAT TEATART el T ST FehelT

3 UBR &l HHTIAT Pl Spes Successionis Hal ST &l A AT HHGAT BT 30T LT BT B
URT 43

URT 4339 RUfT & Wy @ §, 59 P15 <afh GrEradl ¥ A1 HoIar I i & 6 39 foRa
grar aXdr g

Ife a5 <afh 9l A 30 ufd d Rd o@ X ofdr &, a 3aR0T Ut X arelm afh U gTor §
are & oty 37 R’ &1 TH AF BT ST P FhdT &l Ig JfABPR URT 43 H rat g 39F 3idea
WIAIT a1 & 3707 UTH A arel A & RAPRT & 31T &)

URT 6(a) 3R URT 43F T IHR

URT 6(a) SAUTABR DI AT FHGAT & JROT B UfAaidd FAr &, STIfh URT 43 39 Ifh gRT
fehT AT HATOT W o9 & Febell &, 51 Ield & & Ig Ml & 76 39 Alger 3raer dufey o
3EROT e & ATABR U1 &

URT 43, YRT 6(a) §RT UTAaiAd STRITABR H AT THGAT & 3A0T B I Jel daTdr| ORT 43 g8
S BIc &, ST 3T 30T Jurfies et g @i &

Case
Case Law: Jumma Masjid, Mercara v. Kodimaniandra Deviah
Citation: AIR 1962 SC 847

In this case, the Supreme Court held that there is no necessary conflict between Section 6(a) and Section 43 of
the Transfer of Property Act, 1882. Both sections can operate simultaneously in their respective fields.

The Court observed that Section 6(a) lays down a rule of substantive law, prohibiting the transfer of a mere
chance of succession (spes successionis). On the other hand, Section 43 embodies the doctrine of estoppel,
which is a rule of evidence.

The Court explained that Section 43 applies when a person represents that he has a present and transferable
interest in immovable property, although he does not actually possess that interest at the time of transfer, and
subsequently acquires an interest in the property. The transferee may then claim the benefit of the interest
subsequently acquired, provided the statutory conditions are fulfilled.
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Principle: Section 6(a) and Section 43 operate in different fields and under different conditions. Therefore,
Section 43 is not automatically excluded merely because the transferor initially possessed only a chance of
succession.

are: SFAT ATSTE, ABRT T HifzAfAg Gdar
arE S HEH: AIR 1962 SC 847

3 AHS # Tdied =aramerd o fAviy fear fop gufa 37avor rfafaae, 1882 it 4RT 6(a) 3R arT
43% I g A Ry aff §| Qi ORI 3Ua-379<7 &1 & THh ATy 9] @ Fohdl g

SR A Bl 6 9T 6(a) HS fAfA (Substantive Law) 1 fagar fauifiRa @t §, Srad srgar
SARITAPR UTH el I AT THTIAT (Spes Successionis) BT 30T A% fopAT ST HehdT| E@ﬂ' 3R, ORI
43 TECITS (Estoppel) & &gid X 3mamRd &, 5 @reg R_fY o1 e [asd ¢

AT A TUE fhar f6 arr 4339 RUfQ & oo & ddd &, 9 dis A I8 goifdr § 6 38
3 Gufd & addAe 3R eEdiaRolia RRa or@ €, STafe areda # 3dor & §HT 38& urg U
a a& @an, 3R g & g% 37 Fuf & Ra u@ o) oar &1 o RUf & 3Ror g wwa aren
T, durfas od qf @1 WX, a1g F U R’ @ oNH oA H GIaT W Tl gl

Rrgid: 9RT 6(a) 31N URT 43 31eT-37c97 &A1 & T 3rerer-37err aRfEAAAT &+ wr &1 safaw
hIe FH PRUT URT 43 o1H Fad: AT A&l @ ATl 6 HARorhdT & ard URH # 3SR
uTg A T AT GHTGAT M|

Section 44 — Transfer by a Co-owner

Section 44 of the Transfer of Property Act, 1882, provides that where one of two or more co-owners of
immovable property, being legally competent to transfer his share, transfers his share or any interest in the
property, the transferee acquires, as to such share or interest, the transferor's right to joint possession or other
common or part enjoyment of the property, together with the right to enforce partition, subject to the
conditions and liabilities affecting the share or interest at the date of the transfer.

Exception: Where the transferee of a share in a dwelling house belonging to an undivided family is not a
member of that family, the transferee is not entitled to joint possession or common or part enjoyment of the
house.

In simple words: A co-owner can transfer his own share in an immovable property. The transferee obtains the
rights attached to that share, including the right to seek partition, subject to the law and the applicable
conditions.

URT 44 — Hg-Tar3ll gRT 3HcRoT

Ul 3aRor AfAfeas, 1882 T URT 44 % AR, ST a1 A1 &1 ¥ 31U Fe-Fariddi # @ HIS U,
ST 30T REAT TEAiaRd X & AU Fleeh §9 & T&TH &, 3T UK H 0T f7eam a1 dig
e fpdT 3T afeh A TEATART AT &, A 0T UTH & drell <afh 38 7Ed a1 fed &
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HIY H ROl & GGh deal AT HURT & HAET AT HifAh 30T & 3SR d2ar fAHe=
R & HAPR B g R AT

Y PR 3Ror A ali@ W 378 e} 1 Ba 1 ywnfag &S arel edt 3k gRcat & 3=
wd B
3uare: Ife fAfad gRaR & 3MardiT dAde d frd RET &1 3iavor o0 <gfts & fopar S g,

S 38 URaR &1 G6&T A€ &, A 30T UTH e arell <Afth 39 AP A TG Dol T A
31Uar 3ifAG STHTT B FRAS A& ATl

T el F: P Fo-Tare 3ad U F HUAT REAT SEdidRd Y Hebdl &1 3Ha<0T U1d &
arell g 38 REW § F3 AFUPR Urg T &, lSHd [aorse e &1 HRaR o A g,
ARt ¥ IRABR a19] Fefe IR FIfT et & 30T @ &

Joint transfer for consideration. Section 45
Section 45 — Joint Transfer for Consideration
Meaning

Section 45 of the Transfer of Property Act, 1882, deals with the rights of two or more persons who jointly
purchase immovable property for consideration.

When immovable property is transferred for consideration to two or more persons, and the consideration is
paid out of a common fund belonging to them, they are entitled to interests in the property in proportion to
their respective interests in that fund. If the consideration is paid out of their separate funds, they are entitled
to interests in proportion to the amount contributed by each person.

If there is no evidence of their respective interests in the common fund or of their respective contributions,
they are presumed to be equally interested in the property.

Essential Points
1. The property must be transferred to two or more persons jointly.
2. The transfer must be for consideration.

3. If payment is made from a common fund, their shares depend on their respective interests in that
fund.

4. If payment is made from separate funds, their shares depend on their respective contributions.

5. Ifthereis no evidence of the respective interests or contributions, the transferees are presumed to
have equal shares.

Example

A and B jointly purchase a house for £10,00,000. A contributes 26,00,000 and B contributes %4,00,000 from
their separate funds. In the absence of any contrary agreement or other applicable legal rule, A's share will be
60% and B's share will be 40%.
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If there is no evidence of their respective contributions or interests in a common fund, they are presumed to
have equal interests.

Conclusion

Section 45 determines the respective shares of joint transferees according to their interests in the common
fund or their individual contributions. Where there is no evidence of these, equal interests are presumed.

URT 45 — §YH Ufadhd & forw 3aror
Iy

HURT FaRor JfAFTE, 1882 HT 4T 45 39 aRTUAAT @ Fafda &, et aF ar o @ 3% i
gfawel S TYH T @ AT U @l Bl

I PIS IT HUT UfdEe & deol al A1 &l ¥ 3R ARhAT Pl TEAARA dT Al § AR
ufdwel @1 I 3o AT B (Common Fund) & TR AT &, dF §URT # Ucdd <afth &l
feear 38 v # 38F FIfa Ra & wgquid # ARG ar 2

I ufdthel T I Ucdeh eafth U 3eloT-3eldl U § AT &, ol Hufad o 381 e sa@d
g fou 9w ue & guia A fAuiRa e @

i AT P H Ucde cafh & Rd A1 38 g U 9T 9 & HJUIT Pl Plg YA STIed
T %, A TE AT S & 5 s cafhat o gufy F wer Ra

e foig
1. HUfy a1 o &l ¥ S Afhal B G FT A AR BT TS @ AR
2. 3ot gfawa & fow g Al
3. e oI S BIW F Rhar 7 R, A U At @1 ferar 38 Hiv 7 s85 fod &
3egard 3 |
4. G I HoMT-37009T O A fohaT T &, A Ucdsh <afeh o REwT 3HP Arar &
Hegard |
5. I 3% f*d IT ANEIT HT BIS YATOT AT &, aF Tl &1 REAT SRIGR AT STwam|
3ETEIOT

A 3R B A %10,00,000 H TH FPA TIEd &1 AT 37T 9 F %6,00,000 ST & 3R B
%4,00,000 2T ¥ opeY RAudia Tersila a1 o) P @ & 3T &, ufa &A@ REwm 60%
3R BT REAT 40% BT

e 3eIh AT AT HIST P H 3Adh &d BT PIS THATT ST Fel &, dl il ol /ETT SRR
AT S|
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IGLE

URT 45 @Y & A HUfd @G drel afhal & fREdl @1 AUR0T 3q4% arem oy # Ra ar sad
ThaTd AITETT & YR W AT &1 I SHPT DS YA 3UAYT 8 &, dl I & e’ ey
AN ST
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