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Sources of International Law (Article 38(1) of the ICJ Statute)

S.
No Source of International Law

International Conventions and

1 .
Treaties
) International Custom
(Customary International Law)
3 General Principles of Law

Recognized by Civilized Nations

Subject to Article 59: Judicial

Decisions and the Teachings of
4  the Most Highly Qualified

Publicists of Various Nations

(Subsidiary Means)

Meaning

Written agreements between two or more
States creating legally binding rights and
obligations.

A rule that develops from the consistent and
general practice of States, followed because
they believe it is legally required (Opinio
Juris).

Common legal principles accepted in the legal
systems of most countries and applied when
treaties or customs do not provide a rule.

Decisions of international and national courts
and the writings of eminent jurists are used
as subsidiary means for determining rules of
international law. Under Article 59, ICJ
judgments bind only the parties to that
particular case.
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Example

UN Charter (1945),
Geneva Conventions
(1949), Vienna
Convention on the Law
of Treaties (1969).

Diplomatic Immunity,
Freedom of the High
Seas.

Good Faith, Equity,
Estoppel, Res Judicata,
Natural Justice.

Judgments of the ICJ;
writings of jurists like
Oppenheim, Grotius, and
Brownlie.
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T JAET fafy &1 @ Iy SETe T
o e ARt d  FuAT e AuiRd A F e aga Grotius), ST
TRALT Judicial Decisions and (Subsidiary Means) & | 3@%‘6 59 % (Brownlie) Hr @]
Teachings of Publicists) HIERIC) &1 [T Ferar 3E ATHS F
T&ThRT TR ATEIHRY eI &

Important Note

The sources of International Law are mentioned in Article 38(1) of the Statute of the International Court of
Justice (ICJ). Article 59 does not list a source of law; it only states that ICJ judgments are binding only on the
parties to the particular case. Therefore, judicial decisions are subsidiary means for determining rules of
international law, not primary sources.

International Conventions and Treaties (Article 38(1)(a), ICJ Statute)
1. Most Important Source

In the modern era, international conventions and treaties are the most important source of international
law. Article 38(1)(a) of the Statute of the International Court of Justice (ICJ) recognizes international
conventions, whether general or particular, establishing rules expressly recognized by the contesting States
as the first source of international law.

2. Meaning

An international treaty or convention is a written agreement between two or more States or international
organizations, creating legally binding rights and obligations under international law.

3. Express Consent

Treaties are based on the free consent of the parties. A State is legally bound only after it has accepted the
treaty according to international law.

4. Types of Treaties
Treaties may be:

e General (Multilateral) — Open to many States.

e Particular (Bilateral) — Between two States or a limited number of States.
5. Binding Nature

Once a treaty comes into force, the parties must perform it in good faith according to the principle of -

6. Examples

e United Nations Charter, 1945

e  Geneva Conventions, 1949

e Vienna Convention on the Law of Treaties, 1969
7. Importance
International treaties:

o Develop international law.
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e Promote peace and cooperation.
e Define the rights and duties of States.

o Helpin the peaceful settlement of international disputes.

g JfREAT vd FRAAT (IC) Statute FT 3O 38(1)(a))
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what is convention (it may be maximum countries)

treaties 2-4 country

In International Law, ICCPR and ICESCR are the two most important human rights treaties adopted by the
United Nations (UN). Together with the Universal Declaration of Human Rights (UDHR), they form the
International Bill of Human Rights.

Abbreviation Full Form Main Purpose

Protects civil and political rights of
ICCPR International Covenant on Civil and Political Rights P &

individuals.
ICESCR International Covenant on Economic, Social and Protects economic, social and cultural
Cultural Rights rights.

1. ICCPR (International Covenant on Civil and Political Rights)
e Adopted: 16 December 1966
e Came into force: 23 March 1976
e Purpose: To protect the civil and political freedoms of every individual.
Examples of Rights under ICCPR:
1. Rightto life.
2. Freedom from torture.
3. Freedom from slavery.
4. Right to liberty and security.
5. Equality before law.
6. Freedom of speech and expression.
7. Freedom of religion.
8. Right to a fair trial.
9. Right to vote and participate in government.
10. Freedom of peaceful assembly.
Easy Memory Trick: - ICCPR = Civil + Political Rights = Freedom Rights
2. ICESCR (International Covenant on Economic, Social and Cultural Rights)
e Adopted: 16 December 1966
e Came into force: 3 January 1976
e Purpose: To ensure people's economic, social and cultural well-being.

Examples of Rights under ICESCR:


http://llbedu.org/wp-content/uploads/2026/09/ADMIN-LAW-3RD-SEM-EXM.pdf
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1. Rightto work.

2. Right to fair wages.

3. Right to social security.

4. Right to education.

5. Right to health.

6. Rightto food.

7. Right to housing.

8. Right to an adequate standard of living.
9. Right to participate in cultural life.

Easy Memory Trick: - ICESCR = Economic + Social + Cultural Rights = Welfare Rights

Difference Between ICCPR and ICESCR

Basis ICCPR ICESCR
Eull Form International Covenant on Civil and International Covenant on Economic, Social and
Political Rights Cultural Rights
Type of - . . . ) .
. Civil & Political Rights Economic, Social & Cultural Rights
Rights
Nature Protects individual freedoms Promotes social and economic welfare

Examples Freedom of speech, right to vote, fair trial Right to education, health, work, housing
Focus Democracy and liberty Social justice and development

Exam Point (7 Marks)
1. Both ICCPR and ICESCR were adopted by the UN General Assembly on 16 December 1966.
2. ICCPR came into force on 23 March 1976.
3. ICESCR came into force on 3 January 1976.

4. Along with the Universal Declaration of Human Rights (UDHR), 1948, they form the International Bill
of Human Rights.

5. ICCPR protects civil and political rights.
6. ICESCR protects economic, social and cultural rights.
One-Line Memory Formula -

ICCPR - Civil + Political = Freedom Rights
ICESCR -> Economic + Social + Cultural = Welfare Rights

***question what is the meaning of Covenant?

answer. A Covenant means a formal written agreement or legally binding promise between States (countries)
under international law.
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Definition
A covenant is an international treaty in which countries agree to follow certain rules and obligations.
Simple Meaning
e Agreement between countries.
e Promise to respect certain rights or duties.
e Legally binding treaty after a country ratifies it.
Example
e ICCPR = International Covenant on Civil and Political Rights

o Countries promise to protect rights such as freedom of speech, fair trial, and the right to
vote.

e ICESCR = International Covenant on Economic, Social and Cultural Rights

o Countries promise to promote rights such as education, health, work, and an adequate
standard of living.

Difference Between Declaration and Covenant

Declaration Covenant
A statement of principles or ideals. A legally binding international treaty.
Usually not legally binding. Legally binding on countries that ratify it.

Example: Universal Declaration of Human Rights (UDHR), 1948 Example: ICCPR (1966), ICESCR (1966)

Easy Exam Definition : - A covenant is a formal and legally binding international agreement or treaty by which
States undertake to observe and protect the rights and obligations mentioned in it.

Covenant (WETAET , aram &1 312 & Bt & S b 1 e itaanies va e 0 A ITeasRY Legally
Binding) 3TaRRTEIT FHSIIAT, foaas 3id9Td d 3aat aftTa 31feRY 3R e1icat &1 urele it T aaar S &

Memory Trick
e Declaration = Declaration of ideas (not usually binding).

e Covenant = Commitment/Contract (legally binding after ratification).

Question what is the meaning of "International conventional general rule of treaty"?

answer. The phrase "International conventional general rule of treaty" comes from Article 38(1)(a) of the
Statute of the International Court of Justice (ICJ), which states: - "International conventions, whether general
or particular, establishing rules expressly recognized by the contesting States."

Meaning -An international convention or treaty is a written agreement between two or more countries that
creates legally binding rules under international law.

e Convention = A formal international treaty or agreement.
e General Convention = A treaty that is open to all or many countries and lays down general rules.

e  Particular Convention = A treaty between only two or a few countries, binding only those countries.
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Definition for Exam - International conventions or treaties are written agreements between States that
establish legally binding rules of international law. They are the primary source of international law under
Article 38(1)(a) of the Statute of the ICJ.

Types of International Conventions
Type Meaning Example

General . . ICCPR, ICESCR, United Nations Convention on the
Applies to many or all countries.

Convention Law of the Sea (UNCLOS)
Particular Applies only to the countries that A bilateral trade treaty or boundary agreement
Convention are parties to it. between two countries

Essential Features
1. Itis a written agreement.
2. Itis made between States or international organizations.
3. It creates legal rights and obligations.
4. It becomes binding after the parties express their consent (such as by ratification).

5. Itis recognized as the first source of international law under Article 38(1)(a) of the ICJ Statute.

maﬁm (International Convention/Treaty) &T 37T & &Y T &I & 317 It & drer fopar aram
forfra 3R Tl 0 & areaardr Fagilan, fSad gRT AaRIE H1ed & fage Tamid fhr A €1

Easy Memory Trick
e Convention/Treaty = Written Agreement
e  General Convention = Many countries
e  Particular Convention = Few countries
e (Creates = Legally Binding Rules

Exam One-Liner: - International conventions and treaties are written, legally binding agreements between
States and are the primary source of international law under Article 38(1)(a) of the ICJ Statute.

question what is the meaning of convention?

Answer. Yes. In international law, the term "convention" is often used in a broad sense to include different
types of international agreements. The names may differ, but if they create legal obligations, they are generally
treated as treaties under international law.

Exam Answer - The term "Convention" includes:
1. Treaty
2. Convention
3. Protocol
4. Agreement

5. Charter
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6. Covenant

7. Pact
8. Statute
9. Accord

10. Exchange of Notes (in some cases)

Meaning of Each Term

Term Meaning

Treaty A formal written agreement between States.

Convention A multilateral treaty dealing with a specific subject.

Protocol An agreement that supplements or amends an existing treaty or convention.
Agreement A less formal international treaty between States.

Charter A treaty establishing an international organization or laying down its constitution.
Covenant A legally binding treaty, especially relating to human rights.

Pact A treaty or agreement between States, often on political or security matters.

A treaty that establishes the constitution or legal framework of an international body or
court.

Statute

Accord A formal agreement between States.

Exchange of

Notes An agreement concluded by exchanging diplomatic notes.

Important Note:- Although these terms are different in name, their legal effect depends on the intention of
the parties, not on the title of the document. A document called a Treaty, Convention, Protocol, or
Agreement can all be legally binding if the States intend it to create legal obligations.

Easy Exam Definition - The term "Convention" is used in a broad sense and includes treaties, protocols,
agreements, covenants, charters, pacts, statutes, accords, and other international instruments. Regardless of
their title, these instruments become legally binding when the parties intend to create legal rights and
obligations under international law.

JARTEI Plefed H *Convention” (I FRTF) & 37

W@?Wﬁ "Convention" (31THTA) U< T YATIT ATYH (Broad) FY A AT STar | SHA had
Convention & 181, ITeh 31d bR & AL Tt T A BIc & | SeTch AT TelIT-37619T & Aol &,
wiferet afe d ot & dra RS (Legally Binding) STRICT 3cUeed id &, dl 3o JaARAEIT AT (Treaty) b ¥4
H AT ST

Convention (HTRE) 3 AMTA YW SETeT
1. Treaty (Fiﬁl’)
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2. Convention (HW)
3. Protocol (mﬂ')

4. Agreement (Q:I?IEITFIT)
5. Charter (il'IéT/EITEI'UﬂTH)

6. Covenant (YEfgraT=m

7. Pact (GFEIATERY)
8. Statute (FfAFATFITRAR
9. Accord (ST
10. Exchange of Notes (TSTeT{aeh T3T ST JTETT-UGTeT)
U T iR 3
A ko)
Treaty T3t & dra 3ftoanies vd fafde w0 @ areger |@f |

Convention mﬁrqmﬁwwavéaaﬁasaﬁaﬁmwa@mmml
Protocol ferei | 2 31TRHH 1 Qe AT HAMUA A Tl HHASAT|

Agreement Tt & I fopar aram ita=enes gersatan|

Charter fopely HARTET HaraaT 1 T A1 HiauTe fAUTRd Ha arer gedras|

Covenant TIRIVeRT AR & HeIfd [T §U 8 aregeh Ry ||

Pact ottt fcien, e ar 3=y fawat o fopar arar gasian

Statute forel HARTEIT ~ITATe A1 HEAT T EAAT T FRYUT AR e arert gearast|
Accord a1 31fe Tt & = 3uenie gasidan

Exchange of Notes mw*mmmmm@ml
adieT g Fecaqul fiig
1. Convention <T<c &1 U1 <ATYeh Y A fohar Sar |

2. sﬂﬁ Treaty, Protocol, Agreement, Covenant, Charter, Pact, Statute, Accord 3nfe g PR &
SRR THSI T AMTH S & Tehl &

3. freigEardst &1 A1 (Title) T, afcd 3aET TS UHTT (Legal Effect) AgcayquT &dT g

9
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4. G T e GEATASt gRT Hlefett ITABR T IR FllehR & &, Al 6 AL Plefed b
37T TN (Binding) AT STATS |

gd1eTr o oI 3 37k &1 30X

m@ﬂ'ﬁ?@ﬁ “Convention" (AT A< T TANIT AT 31 A fopar ST 1 E'Hﬁ'Treaty (@fn,
Protocol (maﬂ"ﬁ?—l'), Agreement (H?EﬁHT), Covenant (Wﬁ?\T), Charter (ﬂ'l'éT), Pact (Fiﬁ'l'), Statute (m),
Accord (FFSHA) 317 T TPR & RUET FoAgila AfFAfed S &1 ST 71 9 o 2, I T
FeTh FTCTH Y Plefeil ATAPR T T THBR A &, Al F ARG Plefed b Iictered [afds T J
AETHR B B

Types of Treaties (GTAAT & UPR)
1. Law-Making Treaties (Fafr-fa&ToT G

Meaning - Law-making treaties are those treaties that establish general rules of international law. These
treaties are not made only for the benefit of the parties but are intended to regulate the conduct of many or all
States.

ey Ao Ff T (Law-Making Treaties) aEfaar e S m@ww%mﬁmﬁ (General Rules) <pT
fAATOT T & | SART 32T hae UeT HR Tt o 31fABRY 3R e1RRical o1 fAuRoT e A1, afes gy ar
31freRTer Tt & forw AT el faet TaTiid aar el g

Law-Making Treaties are of Two Types:
(A) Treaties Enunciating Universal Rules (aﬁrsﬁmﬁw WWWW)

e These treaties lay down universal principles applicable to the international community.
e They are intended for acceptance by all or most States.

Example: United Nations Charter, 1945 (UNO Charter)

(B) Treaties Laying Down General Rules on a Specific Subject (fhY Ty farwr o A= faget 1= areir
wfaan

o These treaties deal with one particular subject and establish general legal rules on that subject.
Examples:

1. Hague Conventions, 1899 and 1907 — Laws of War.

2. United Nations Convention on the Law of the Sea (UNCLOS), 1982 — Law of the Sea.

Exam Answer - Law-Making Treaties are treaties that create general rules of international law. They are
intended to regulate the conduct of States and contribute to the development of international law.

They are of two types:

1. Treaties Enunciating Universal Rules — These declare universal legal principles applicable to the
international community.

o Example: United Nations Charter, 1945.

10
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2. Treaties Laying Down General Rules on a Specific Subject — These establish general legal rules on a
particular subject.

o Examples:
=  Hague Conventions, 1899 & 1907 (Laws of War)
=  United Nations Convention on the Law of the Sea (UNCLOS), 1982
Easy Memory Trick - Law-Making Treaties = 2 Types
1. Universal Rules - UNO Charter

2. Specific Subject Rules - Hague Convention + UNCLOS

kkkkkkkkkk ke —— 3k 3k 3k 3%k 3k %k 5k >k %k 3k %k %k %k 3k %k k %k ok %k ok ok ok ok ok ok ok ok kk ok ok ok

date 4.8.2026 time 11.30 am period 3

Treaty Contracts :-Treaty Contracts are treaties concluded between two or only a few States dealing with
special matters concerning those States exclusively. They create rights and obligations only for the parties to
the treaty. Such treaties are not direct sources of international law, but they may contribute to the
development of international law through the formation of customary international law, when their
principles are widely accepted and consistently followed by States.

@ﬁﬁ%ﬂ-‘dmeaty Contract)Wﬂ%ﬁﬂmﬁﬂﬁ*ﬁﬁﬁ?ﬁ%ﬁfﬂﬁﬁ@mﬁm
W ST & 1 T SRT haer geT R st & 3RIPRT vd gRicat H FuifRa wc §1 3 Ry des
&1 egaT B &l Bt Weg AT ST FAGidT T TIeh ¥ & UTer foram e 3iR 3 wramrg s
(Customary International Law) wmﬁﬁ,ﬁﬂﬁw@wwﬂsﬁmﬁmaﬁﬁl

Examples

e India—Bangladesh Land Boundary Agreement.

e India—Nepal Treaty of Peace and Friendship (1950).

e A bilateral trade or boundary treaty between two States.
Exam Difference

Law-Making Treaties Treaty Contracts

Create general rules of international law. Create rights and obligations only between the parties.

May apply to many or all States. Apply only to the contracting States.
Direct source of international law. Not a direct source of international law.
Example: UN Charter, UNCLOS. Example: India—Nepal Treaty, bilateral boundary treaty.

Pacta Sunt Servanda (Latin Maxim)- Meaning "Pacta Sunt Servanda" means:

"Agreements must be kept." or "Treaties must be observed in good faith." ( 9%z g WReR 9 3ic e =i oft
THgitar e g 39 R 18 W gsmoet |

It is the fundamental principle of the law of treaties and forms the basis of the legal binding force of treaties.

11
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Definition -Pacta Sunt Servanda is a fundamental principle of international law which provides that every
treaty in force is binding upon the parties to it, and they must perform their treaty obligations honestly and
in good faith.

Pacta Sunt Servanda - Meaning: The Latin maxim "Pacta Sunt Servanda" means "agreements must be kept
or "treaties must be be performed in good faith."

Explanation:
1. Itis the basic principle of the law of treaties.
2. Itis the basis of the legal binding force of treaties.

3. Itrequires States to honestly and faithfully perform the obligations they have accepted under a
treaty.

4. No State can refuse to perform a treaty merely because it later becomes inconvenient.

5. This principle promotes good faith, stability, and certainty in international relations.

Legal Basis - This principle is recognized in Article 26 of the Vienna Convention on the Law of Treaties, 1969,
which states: -"Every treaty in force is binding upon the parties to it and must be performed by them in good
faith."

Pacta Sunt Servanda (SeFeT HUT HaTUsT) 37 - "HHSIAT T UTelel TohaT ST AR | A1 "HIAT i SHTAGRT
U ETIT (Good Faith) & UTeleT fepaT STeTr Tnfew |-

TS
1. IJg Hﬁl’ﬂﬂﬁ@' (Law of Treaties) WH\T*T@@H%I

2. e il fr Afle areadr (Legal Binding Force) &1 3TUR &1

3. 38D AR TcAD Ao Pl AU §RT T 7S T & &1 Acal DT TG (Good Faith) T UTele AT
EURY

4. IS N AT heot IGIAUT & YR U HIY T Soeltled T8l Dl FehdT|
5. I Fagid IaEra Hayt 3 v, feuvar ik et A fRdar game w@art|

One-Line Exam Definition - Pacta Sunt Servanda means "Agreements must be kept." It is the fundamental
principle of international law requiring every State to perform its treaty obligations in good faith, and it forms
the basis of the legal binding force of treaties.

*** Formation of Treaties - (Must be explained in chronological order)
(a) Accreditation of Persons by the Contracting States

The first step in the conclusion of a treaty is the appointment of representatives having the necessary
authority by the contracting States. These representatives are accredited to negotiate and conclude the treaty
on behalf of their respective States.

(b) Negotiation and Adoption

The accredited representatives of the contracting States enter into negotiations regarding the terms of the
treaty. After all matters are settled by mutual consent, the text of the treaty is adopted.

12
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(c) Signature (Important)
The text of the treaty becomes authentic and definitive when it is signed by the representatives of the States.
e  Where the treaty is not subject to ratification, it enters into force upon signature.

e Where the treaty is subject to ratification, the signature merely indicates that the representatives
have agreed upon the text and are willing to submit it to their Governments for approval or rejection.

(d) Ratification (Important) Ratification is a very important step in the formation of a treaty. - When a treaty
signed by the representative of a State is formally confirmed by that State, the act of confirmation is called
ratification. The State becomes legally bound by the treaty after ratification (unless the treaty provides
otherwise).

(e) Accession (Not commonly used in modern treaty practice)

Accession is the method by which a State becomes a party to a treaty that it did not sign when it was
originally opened for signature. A State may, under certain circumstances, become bound by the treaty
through accession. Note: The correct term is Accession."

(f) Entry into Force - A treaty enters into force in accordance with the provisions of the treaty. Normally, the
treaty specifies the date or the conditions upon which it becomes legally effective.

(g) Registration and Publication

After a treaty enters into force, it is generally registered with the Secretary-General of the United Nations in
accordance with Article 102 of the UN Charter. After registration, it is published in the United Nations Treaty
Series (UNTS).

Note: Registration is required if a State wishes to invoke the treaty before UN organs. It is not the same as
publication in a government gazette.

The correct legal position is:
e Atreaty is valid between the parties even if it is not registered.

e However, under Article 102 of the UN Charter, an unregistered treaty cannot be invoked before any
organ of the United Nations.

e Therefore, registration is not essential for the treaty's validity, but it is important for relying on the
treaty within the UN system.

it &1 FAHATOT (Formation of Treaties) (mﬂiﬁﬁiﬁ ohdl / Chronological Order #

(a) 8T PR Tt grRT wfafaf@at 6 AT (Accreditation of Persons by the Contracting States) i &
WHHWWW%%WUHWWMW(Representatives) aﬁrﬁgﬁﬁm%m
T W aTdT (Negotiation) Tet 3R 38 T det T HTALTR TABR UTH & | So Ao T IR A AP
(Accredited) foRaT SITAT |

(b) CIGIRCEC il (Negotiation and Adoption) - &7 WW*@WW@@NH‘?WW
(Negotiation) THd & | STa THY TAWTT TR T AT I ATl &, I AT &b UTS (Text) DT mﬂﬁr (Adopted)
R T ST

(c) BEATER (Signature) — (Fgcaquh Ufafa T gRT &% WX EE&dTER fhT ST R ST UTS (Text) UTHATIOTS
(Authentic) T 3fAd (Definitive) ATAT SATAT & |

13
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o Ife O Ratification (Wﬁﬁ) & AN AT &, AT IS TEATER &b TTY & UHT (Enter into Force) &
ST R

o T T Ratification & 374 &, AT A& hadl Ig ST & b ufafa it 3 afa & urs a agafa
e 1 & IR 38 TP A1 31ENP A P forw 370l EIBR &S FHET T d PN

(d) 3EHAA (Ratification) - (FecaqOl)  Ratification (3FTHAY) AT fAaToT T Ferdt Fgeaqo’ ufthan &
ST forddt T o1 gfafa i OfY o gEaraR H ST & 3R a16 H 39 T dhl TR I1 TETH Ui
WWQW@(Conﬁrmaﬁon) LAY, t—ﬁsﬁmaﬁmﬁr—r (Ratification) a1
Wﬁaasmﬁmamﬁﬁawﬁﬁmmﬁmw (Legally Bound) & SITdT & (T @i 3 3r=g2m
qragTT A @l

(e) TRETEOT (Accession) — (ammﬁmmmm) Accession (TREIEOT) ag Ufshar & forad gy
IS WA T, foraa urier 1 6 0¥ geanar 21 fhu &, a1 3 389 HRY 61 08T HR (Party) 9 b1 | TS
gRTEATITT F =T Accession aamwﬁﬂﬁﬂggmﬁaﬂ?maﬁ?cﬁaﬁmm%‘l

(f) 99T F 31T (Entry into Force) T ST eraf (Provisions) $wq3ﬂ2ﬁ (Enter into Force) BT &1
AT G 7 e A9TRa @rart [ ag fra fafy & a1 fora eraf & g gl R e gt

(g) USTIEHIUT Ud TSI (Registration and Publication) T & THTAY &Y & aTg, 3HeT HYwh TE (United
Nations) aszn'smﬁzr (Secretary-General) & UTH USTepIoT (Registration) T SR WU‘*&H@@TW
YhIRAA United Nations Treaty Series (UNTS) ﬁﬁ'TCITGﬂHT%I

HecaqoT Tl fiig;

TYh T AT & TG 102 (Article 102) F TR, AT ForE H IR T Gofienyor e eharan T &, AT 38
ﬁ'ﬂ?ﬁl’l’gaﬁmﬂﬁm(UN Organ) gI’N:I'«FI"‘H'?*I'I'd'j'\(lnvoke) el fopar ST e | ﬁﬁmwam@
TR AT (nvalid) AE & ST

QUESTION. what is article 102 in U N CHARTER. -Article 102 deals with the Registration and Publication of
Treaties.

Article 102 provides that every treaty and every international agreement entered into by any Member State of
the United Nations must be registered with the UN Secretariat and published by it as soon as possible.

It has two clauses.

Article 102(1) - Every treaty and every international agreement entered into by a UN Member State shall be
registered with the Secretariat of the United Nations and published by it as soon as possible.

Meaning:
e  Every UN Member State should register its treaties with the UN Secretariat.
e The treaty is then published in the United Nations Treaty Series (UNTS).
Article 102(2)

If a treaty or international agreement has not been registered, no party to that treaty may invoke it before
any organ of the United Nations.
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Meaning:
e An unregistered treaty is still valid between the parties.

e However, it cannot be relied upon before the UN, such as the UN General Assembly, Security
Council, or the International Court of Justice (ICJ) when acting as a UN organ under the Charter
framework.

Purpose of Article 102
1. To ensure transparency in international relations.
2. To prevent secret treaties.
3. To maintain an official public record of international agreements.
4. To promote peace, trust, and accountability among States.

TP TE A T TG 102 - 306 102 AT & GNHOT (Registration) T FeHTRA (Publication) &
e

FFTOE 102(1) - HFH TE P TP TG T §RT I IS Yedeh WY TG AWET FHSA T HID TP
FfAarelT (UN Secretariat) 3 TATRMET GSTERTOT ST ST AT TP YepIRT feham ST |

HTOE 102(2) - AT Fore TR T TSHRIOT FTET AT IAT &, AT SHPT s HT U&7 HR HYH Y F fomaly o
373T (UN Organ) & THET 38 T T 33 (Invoke) & of FehT|

AT e

o HdGﬂWI’(Unregistered) i 3 A& A
o TEUET PR AT H &1 A (Valid) T 81

o ATt 38 HYH Y & HHET oI (Invoke) FTET TehaT ST HebelT|

Exam Definition --Article 102 of the UN Charter requires every treaty and international agreement entered
into by a UN Member State to be registered with the UN Secretariat and published. An unregistered treaty
remains valid between the parties, but it cannot be invoked before any organ of the United Nations.

Question. What is WIPO?

answer- WIPO stands for World Intellectual Property Organization. - It is a specialized agency of the United
Nations (UN) that promotes the protection of Intellectual Property (IP) rights throughout the world.

Definition - The World Intellectual Property Organization (WIPO) is a specialized agency of the United Nations
established to promote the protection of intellectual property rights such as patents, copyrights, trademarks,
industrial designs, and geographical indications through international cooperation.

Important Facts for LLB Exam
Particular Details

Full Form World Intellectual Property Organization

15
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Particular Details

Established 1967 (by the WIPO Convention)
Became a UN Specialized Agency 1974

Headquarters Geneva, Switzerland

Main Objective To protect and promote Intellectual Property (IP) rights worldwide

Functions of WIPO
1. Promotes the protection of Intellectual Property Rights (IPR).
2. Administers international treaties relating to intellectual property.
3. Encourages innovation and creativity.
4. Provides registration systems for patents, trademarks, and industrial designs.
5. Offers technical and legal assistance to member countries.

6. Resolves certain intellectual property disputes through arbitration and mediation.

What does WIPO protect?
e Patents
e  Copyrights
e Trademarks
e Industrial Designs

e Geographical Indications (Gl)

Plant Variety Protection (through related international systems)
WiPO (4 Sifge TueT Hered) T &?

WIPO (World Intellectual Property Organization) 37T a4 Sifgen Tuer Harea H'Q?FTI'E (UN) I Teh
ﬁf?‘l‘ﬂﬂﬁ TaidY (Specialized Agency) &, ot 3223 faar 3 3 &g Huer 31fAPRY (Intellectual Property
Rights — IPR) &7 TR&TOT U4 HAYH AT & |

AT dXg
e TR ATH: World Intellectual Property Organization (WIPO)
o  TYIUAT: 1967
o TgH UY P RAAfigpa Tole e 1974
o  HTET Saar Faesr o)
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AT B
1. difges GueT 31fAeRT & FI&TOT e |
2. UT, PIURTST, CSATH 3Te T TafAd SARTERT TiAT T gemae |
3. S4TaR (nnovation) AR GseTcahdT (Creativity) & TETaT & |

4. HEGEI A D dheilehl T Dlefel Ferddl UeTe |

5. difgen duer faarel & FATUT & fore ACTEYT Ta gare T Giaurd sucey |

Exam Definition

WIPO (World Intellectual Property Organization) is a specialized agency of the United Nations, established in
1967, with its headquarters in Geneva, Switzerland, to promote and protect Intellectual Property Rights (IPR)
throughout the world.

Memory Trick - WIPO = World + Intellectual Property + Organization

WIPO = Protects Ideas and Creations (IP Rights).

Question. What is meant by Product Patent and Process Patent?
answer. A patent is an exclusive legal right granted to an inventor for a new invention for a limited period.
There are two main types of patents:

1. Product Patent

2. Process Patent

1. Product Patent (Iltem Patent)

A Product Patent protects the final product (item) itself, regardless of the process used to manufacture it. If a
product is protected by a product patent, no one can make, use, sell, or import that product without the
permission of the patent holder, even if they use a different manufacturing process.

Example Suppose a company invents a new medicine (Tablet X).

If Tablet X has a product patent, no other company can manufacture or sell the same tablet, even if they
discover a different method of making it.

Definition - A Product Patent grants exclusive rights over the product itself, irrespective of the method used
to manufacture it.

2. Process Patent - A Process Patent protects only the method or process of manufacturing a product, not the
product itself. Another person can manufacture the same product by using a different process without
infringing the patent.

Example - Suppose a company invents a new process for manufacturing aspirin. If only the process is
patented, another company may manufacture the same aspirin using a different manufacturing process.

Definition - A Process Patent grants exclusive rights only over the manufacturing process, not the final
product.

Difference Between Product Patent and Process Patent
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Basis Product Patent Process Patent

Protection Protects the product itself Protects only the manufacturing process
Same Product by Different Process Not allowed Allowed

Scope Wider protection Narrower protection

Example Patented medicine Method of manufacturing medicine
India

e Before 2005: India mainly recognized process patents for pharmaceuticals and agricultural chemicals.

e Since 1 January 2005: India also grants product patents in these fields to comply with the WTO
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).
1. 3¢UT1E ST (Product Patent) - 3. - 3cUTG UET 3 3¢UTG, (Product) T E&TOT f&am SiTdT & | I et seurg;
WU ], Al IS 3= cafth 38T 3cuTE T fAAToT, 3uier, fashr a1 3mard [ uée ares i 3gafa & agiax
Hehdl, dTe g% 39 fhdl f ufshar @ g |

TETE0T. - Ife; FoRd) 73 g1 IR ScUTe, Uee &, Al IS 31eT thUaiT 3T &aT &l [ HATOT 181 &Y Tehall, 3ol & I8 39
I B 7S YT WA o |

2. UTFAT 9¢T (Process Patent) - 3. - ufehar Ude & 3cure g1 i fAafy (Process) &Pl TIETUT T ST &,
SCUTE Y AT | T IS 31 cafeh 38 Scure; ol FoFHY 3TeeT URRAT T IATAT &, Y a8 OCT ol Seoite ¢ AT
ST |

SETRNT-- TS T &aT bt aATet bt veh faRIy fafr sy U &, ar gy et 33T gar ot forelt gast fafr a aa
HBATEI

qdreT o forw 3R
YR g Uée  uRhaTuée
HRETOT 3cUlg (Product) ﬁﬂﬁmaﬁfm(wocess)

HHTA SCUTE, T (AT JFATA TG 39T Ufehan @ gt &

HRETUT T SRRT (7)) 1o} afaa

Memory Trick
e  Product Patent = Protects the Product (Item)
e  Process Patent = Protects the Process (Method)

Note: The correct term is Product Patent, not Item Patent. Although "item" helps in understanding, the legal
term used in patent law is Product Patent.
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question how much time taken by finalize a treaty? like law of sea.
answer

There is no fixed time for finalizing an international treaty. It depends on the complexity of the subject, the
number of participating States, and the level of agreement among them. Some treaties are completed in a few
months, while others take many years or even decades.

Example: United Nations Convention on the Law of the Sea (UNCLOS)

e Negotiations began: 1973

e Treaty adopted: 10 December 1982

o Time taken to finalize: About 9 years

e Entered into force: 16 November 1994 (after receiving the required number of ratifications)
Thus, although the text of the treaty was finalized in 1982, it became legally effective only in 1994.

Other Examples

Negotiation
Treat Time Taken
v Period
UN Convention on the Law of the Sea
1973-1982 About 9 years
(UNCLOS) y
UN Charter April-June 1945 About 2 m.onths (conference), though planning
began earlier
Vienna Convention on the Law of
1968-1969 About 1-2 years (formal conference)

Treaties

Exam Answer - There is no fixed period for finalizing a treaty. The time required depends upon the nature of
the subject, the number of participating States, and the complexity of negotiations. Simple treaties may be
concluded within a few months, whereas complex multilateral treaties may take many years. For example, the
United Nations Convention on the Law of the Sea (UNCLOS) took about nine years (1973-1982) to negotiate
and finalize.

4. fopeT G (Treaty) 1 31T ®U & 3 Rpc=Tr G191 araT 2

IR - oY of 3TaRTEI T oY 3ifa TU 2 & forw s TATRIT o e Fixed Time Limit) &1 @1ci | I
AT arat R AR T g

1. Tawg T AfESAdT (Complexity of the Subject)
2. HWT ol arel Tt dhr &It

3. dTdT (Negotiation) & TgATY I 3 9T aTell IH T
e it o AL 3 qft e el ¥, Stafes sifee aguaiia @it o8 avt qe go g 2|
3CTIE{UT - UNCLOS (Law of the Sea Convention):

o IIATUREH - 1973
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o T 3i9fipd (Adopted) - 10 TR 1982
o 3ITAFTULA H THT - I 9 q§
e  UHTAY (Entered into Force) — 16 AR 1994

T Gfeh &7 3 (Exam Point)

foreit € a1 3ifrer wa a1 & forw S AR wora a1t 2| e € & faw, araf & Sfeerar stk weat &
TEAfa W AR & ¥ 1 3eTevor & fore, agd srefet 2 (UNCLOS) Y 3ifrer w8 3% wrerster 9 af #re|

kokkkkkkkkk k- ——— 3k 3k 3k 3k 3k %k >k 3k 3k >k %k 3k %k %k k Fook ok ok ok ckok ok ks k ok ok ok

question - What is Law? (Simple Language)

answer. Law is a set of rules made and enforced by the government to maintain peace, order, justice, and
discipline in society. Every person must obey these rules. If someone breaks the law, they can be punished by
the courts.

"Law is a set of rules made by the State to regulate the conduct of people and enforce justice in society."
Example:
e Traffic rules require us to stop at a red light.

e If a person steals someone else's property, the law provides punishment.

ST (Law) U TATAT 1 g ¥ Foiee PR ) FATST A A, a2, =3 3R 31gra g W@ &
forT gaTclt 3R AR & | Tcdes ATeTRes &1 5T TAI AT ol UTeled il AR ¢ | A Pis cafh dlefet
Sootld AT &, dl 38 =ATATeT gRT &Us a1 ST Adhar &

"ol QW Tt o1 T & T To TaATSr 3 Sl & TR0t ol fAATAT R TAUT ~I1 TS A &
forT garar 3R AR aRar g1

LA

o ITCT i X dTed AUchedl hle]ed T UTeld o
o AN HIAT I & [a%g B, SHTIT 3HD [T U I Uraar= 8.

Main Purposes of Law (&hTelsT & 382%)
1. To maintain peace and order in society.
2. To protect the rights of individuals.
3. To provide justice.
4. To prevent crime.
5. To settle disputes peacefully.

6. To promote social welfare and development.

1. AT A Aifa 3R g 997 @)
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2. AR b 3TAPRT bl W& e |

3. S UG BT

4. 3O I NehedT |

5. Taarel & enfaqut FATIT AT

6. HHTS &b HoAT0T 3R TIhTE Y TeTa1 ST

"Law is a system of rules made and enforced by the State to regulate human conduct and maintain justice,
peace, and order in society."

"]t U GRT FTT 3R 9] fopw a1w Tzt i ag caae2n &, fSraeT 3827 A 3meroT i A3 fa o
TUT AT F =91, i 3R ITEAT TATT TG & |-

3k 3k 3k >k 3k 3k %k 3k 3k % %k % 3k 3k 3k 3k 3k 3k 3k >k 3k 3k %k %k 3k %k %k k *k kkok ko k ok kskokkkkkkkkk _—___———

13.8.2026 time 11.30 am period 3

Doctrine of Frustration — ﬁmwm

The Doctrine of Frustration applies when, after a contract is made, an unforeseen event beyond the control of
the parties makes the performance of the contract impossible, unlawful, or fundamentally different. The
contract is then discharged.

Frustration &7 FRAGT ad STIL &1dT & 516 3G Tetet & aTe; USTehRI & fI=0T & a1 1 eI e
Y & UTeTel I A, A IT el T Y 7191 A1 &t & | T FEATA A 317 s ATH (discharged) &1 ST

&
Indian Law: ZF&T@@'IHBIEEIH Indian Contract Act, 1872 &Y Section 56 ﬁ'\ﬂiﬁﬁl?{%l

question sources of internation law. (20 marks)

B “Discuss the various sources of International Law.”

Faga R & R it & e fifew)

B “Explain the sources of International Law with reference to Article 38 of the Statute of the ICJ.”

IC) Statute & Article 38 % T & IR Y & At & FwsmET

B “What are the primary and secondary sources of International Law? Explain.”

IRET AR & wafds ik e da w=r & dasmsel

B “Explain International Conventions, International Custom and General Principles of Law as sources of
International Law.”

s SR, sieRTEr v g R & wener Rigiat @ g Rl $ @ & w7 &
THSTET

B “Discuss the importance of judicial decisions and teachings of highly qualified publicists in International

4

Law.

IR RN #F =Re Aot aur o Avgam R i et § Fwca & [dgar
o]
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answer:-

SOURCES OF INTERNATIONAL LAW 3RTET R&IfY & @a
1. Introduction — UR=ET

Sources of International Law mean the materials and processes from which international legal rules are
derived. The most important and authoritative provision dealing with the sources of International Law is Article
38(1) of the Statute of the International Court of Justice (ICJ).

IFRET AT & dd & 3mRT 39 Tyl 3R 3TURT ¥ § 5w 3 gy R & @aa scoea
o &l EHT-Rﬁ'@?T fT & Far & g9y J e EFI?WC[UT YT International Court of Justice (ICJ) &
Statute & Article 38(1) & fem = gl

2. Article 38 of the ICJ Statute Article 38(1) provides that the Court shall apply:

(a) International conventions or treaties;

(b) International custom;

(c) General principles of law recognized by civilized nations;

(d) Judicial decisions and teachings of highly qualified publicists as subsidiary means.

Article 38(1) & 3N =TT AT T AT HWIMT—
(a) 3eRIE 3rfFrEeay ar |,
(b)aa’m‘r@'a TAT (Custom);

(c) ¢ UL gRT AT wrg faf & aa=g fR&gid;
(d) =¥ AU aur 3Ta Jegarura fAfdeanst & T, aee aad & & |

3. International Conventions and Treaties 31?111'2’!11 ey 3R SRl

International treaties and conventions are agreements entered into by States and sometimes international
organizations. They establish rules that are expressly accepted by the parties.

Treaties may be bilateral (between two States) or multilateral (among several States).
IR St 3R faeT st & T e v 0 waEsa € Ee g) 3 o5 g
fagar 3R Rt & T&herR FHa B
TR & UeR A & Fepelr §—
e Bilateral Treaty — fguair 49 ar I=al & dr|
*  Multilateral Treaty — SEUETT AfR: a1 § 31fAp Tt & |

Example — 3cIgIUT - Vienna Convention on the Law of Treaties, 1969 is an important treaty dealing with

international treaties.

Importance — AT - Treaties are important because they provide clear, written and definite rules accepted

by the States concerned.

Gl Fecaye’ ¥ aifs gael ol gRT TR fhT AT e fafla, wE 3k AfRa e @
Uy B &
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4. International Custom mﬂ' qqr

International custom is a general practice followed by States and accepted by them as legally binding. It is one
of the oldest and most important sources of International Law.

Two essential elements of custom are:
1. State Practice — IS THAER
2. Opinio Juris — STefe! ATETAT P HITAT
HAAET AT I WA ToI-ehder ¢ o AT Bl T A AICTPRT ATTD IR ITATT B
IE IRET Ay & god @ 3R FAgcaye’ dat F F v
THFS & AT dcd ¥—
1. State Practice — U2l &I AT TAT/TTER
2. Opinio Juris — T% T O W7 SATER P F HROT RIS &l

Example — Diplomatic immunity is an important example of rules that have developed through international
practice and legal acceptance.

5. General Principles of Law fafr & g ﬁi‘ﬂ?l'

General principles of law recognized by civilized nations are basic legal principles common to different legal
systems. They help courts decide cases where treaty or customary law does not provide a complete answer.

Examples include:
e Good Faith — HgIddT
e ResJudicata — C{t& =g Ao
e  Principle of Equity — HIH bl Rgia

e No one can be a judge in his own cause — Nemo judex in causa sua

ey & A RBgia a Fesd deEn e ¢ O affea faf-cgaeasit & #egar ua g
Sia TfY I g foRdl e @1 QU FETUE A& S, a9 A Rigid ey i aErdr i g

6. Judicial Decisions =TI A% fAvTT

Judicial decisions are treated by Article 38(1)(d) as subsidiary means for determining rules of law. Decisions of
the ICJ and other international tribunals may help in identifying and interpreting international legal rules.

Article 38(1)(d) & 3iddTd =a1lRe Aoy R & AaAl & AURa S & ge™e aua ) 1o gar
3T AT —faon & Av g [T & @ger & carear 3R geara d gedarn
Gores iy

Important point - Judicial decisions are not primary sources in the same sense as treaties and custom; they
are subsidiary means under Article 38(1)(d).

7. Teachings of Highly Qualified Publicists 3T AIaTurd fafdamit i e
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The writings of highly qualified scholars and publicists are also a subsidiary means for determining rules of
International Law.

The writings of eminent jurists may help explain, analyse and systematize international legal principles.
TP AT &

ufe fafddamsit & gead 3R o g fafe & Rgidl & FasE, 3 aarear s 3R
afRyd & & eI &R &

Examples — 3cIeXUT
e Oppenheim
e  Hugo Grotius
e  Brierly
e Brownlie
8. Importance of Article 38 Article 38 &I Hecd

Article 38 is important because it provides a widely accepted framework for identifying the legal materials
applied by the ICJ. It distinguishes between the principal sources and subsidiary means.

Article 38 Fecaqul & &ifdh IE 1C) gRT &9 fhT I arel 3iaga RAfY & gog@ aat AR aes
TYUAT P Tk TP SrdT Yard Xl &

9. Primary and Subsidiary Sources

Primary Sources / UTdfd& Hid Subsidiary Means / H&—-I$ AT

1. International Conventions
Treaties / 1. Judicial Decisions / =% A0

2. International Custom / 31811'@'&' 2. Teachings of Highly Qualified Publicists / 3Td J9IdvTd
AT st & e

3. General Principles of Law / faf& & Used for determining and interpreting rules of law / Taf&r & A&t
AT Rgia &l fAUiRd 3R T # gEsd

10. Conclusion — sy

Thus, International Law derives its rules mainly from international conventions, international custom and
general principles of law, while judicial decisions and writings of highly qualified publicists serve as subsidiary
means for determining the rules. Article 38 of the ICJ Statute therefore provides the fundamental framework
for understanding the sources of International Law.

F: AP Y & vagE aa A @i, g goar ik R & e Rgia €, safs
=Re Avi 3R sTa Aegarud RRAAEET Hr Taw fY & Bat & [uRa =9 & aes

TG €1 AT IC) Statute T Article 38 FATERT AT & Fidl o FHA &1 FT HUR B
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**what do you understand by termination of treaty?
answer

a by consent of the parties. article 54(b) > a treaty may be terminated at any time. (VIENA
CONVENTION ARTICLE 54).

b by withdrawal of a party article (56) of Vienna convention.

Vienna Convention on the Law of Treaties, 1969 e e A q o 3T aﬂa', 1969

The Vienna Convention on the Law of Treaties, 1969 (VCLT) is an international treaty that lays down rules
governing the making, interpretation, application, amendment and termination of treaties between States. It
was adopted on 22 May 1969 and entered into force on 27 January 1980.

e edereT 3T g & 3% G, 1969 U IRTE I § St =t & &g It & @,
AT, 9], @, Eiee 3R Fafd & wafda Ags AuiRa o &1 30 22 A 1969 1 3maran
TAT 3R 27 SAG 1980 BT AT G|

qEI ﬁl?j — Important Points

Point

1. Full Name Vienna Convention on the Law of Treaties Igar Iy At gadt d=de=

2. Year 1969 1969

3. Adopted 22 May 1969 22 A5 1969

2;:::”“ N0 57 January 1980 27 STTad 1980

5. Main Subject Law relating to treaties between States Tl & dra e @ gafad CIG Gl

Article 2 defines a treaty as an international Article 2 & SIFAR treaty T4l & @

6. Treat .
DeﬁnitiZn agreement concluded between States in written fopar I fofaa HHTT@'J WEFﬁHT %
form and governed by international law. S 3raET PITT GRT onfarg ?3'7‘” %I

Article 26: Every treaty in force is binding upon Article 26: ofT9 HTY T&TehT UL

7. Pacta Sunt
acta sun the parties and must be performed in good IIHRT BT & 3R 7w agraer aF

Servanda faith
arn. Ureld fohar e anfeu|
. Articles 31-33 deal with interpretation of Articles 31-33 | &I carEar &
8. Interpretation . .. .
treaties. gafaa g

The Convention provides grounds on which Fedllel 3¢ JTURT &t RS &t &

9. Invalidity consent to a treaty may be challenged or a S W i fir dear o ﬂFﬁFﬁ ar o
treaty may be invalid. Fhar ¥
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Point

It provides rules regarding termination and I afa ST aafd 3R 338 3T o

10. Termination | .
withdrawal from treaties. P AIHA veTT HIAT B

Exam # HIH 31%(-_45{01' Article 26 — Pacta Sunt Servanda

“Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”

A% o] G 3HP 4T BRI W areghn el & 3 SHHT LT (Good Faith)  UTered foram
AT AR
One-line Exam Definition - “The Vienna Convention, 1969 is the principal international instrument codifying

the law relating to treaties between States.” AT aﬁ’QF—I’, 1969 Tt & g It O gafda
NPT FIfeT A WRAT g A qTT W@ IR gxamast §1”

c by concluding another treaty.

“By concluding another treaty relating to the same subject matter, the parties may intend that the matter
should be governed by the subsequent treaty, as provided under Article 59 of the Vienna Convention.”

T A RAvg-avg & Fdfd qEld d@f #d, 08T R IE IRT W@ Fhd © 6 30 Awg & a1
i afr grT AT fFar Sre, 391 6 Vienna Convention & Article 59 F Ut &1”

Simple exam version-

“Under Article 59, a treaty may be terminated or suspended when all the parties conclude a subsequent

treaty relating to the same subject matter and intend that the matter should be governed by the subsequent
treaty.”

“Article 59 % HFAR, 9 T UaT HR 38 RAv-avg ¥ Tl ag H 0 a=a § 3R s
37 BT & & g% vy o & 3 g7 AEha @, @ @@ @ gaw a1 [eRa & aodr #1117
d by material breach.

> “By material breach: A material breach of a bilateral treaty by one party entitles the other party to invoke
the breach as a ground for terminating the treaty or suspending its operation, as provided under Article 60
of the Vienna Convention.”

“$ifded SeeTd (Material Breach) gRT: f§usiiar Gfr & us uey gRT fFw 1w $iifde Seowa & HRUT
GERT UeT 3H Seoited H A B FAME A1 56D Fleld Bl fAefad R & JMUR & & 3 9wl
FT Ghdl &, AT &6 Vienna Convention & Article 60 3 UTIeT= &1”

Exam Line

Article 60: A material breach of a bilateral treaty by one party entitles the other party to invoke the breach as a
ground for terminating the treaty or suspending its operation.

Article 60: fguafiar &Y & weh uat g fomar aram oiifdes Seoiaer qER uaT @t W A wa AT
3HP Ao T [Aefad e FT 3TUR USId dT &l

E impossible of performance.
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“Sometimes, an event or development occurring outside the treaty, subsequent to its conclusion, makes the
performance of the treaty impossible. This is known as supervening impossibility under Article 61 of the
Vienna Convention.”

“H-FHT T & Fourea & T W gear I aRTEATT 3cuea & I & 3 I & g H
BT ¥ 3R f99d FRoT I & g HEAT IEHT B AT SH Vienna Convention & Article 61
F T O F 3cUT ITHTAT (Supervening Impossibility) e ST ¥1”

Exam

Article 61 — Supervening Impossibility: - If the performance of a treaty becomes impossible due to the
permanent disappearance or destruction of an object indispensable for its performance, a party may invoke
this as a ground for terminating or withdrawing from the treaty.

Ifg G & urerd & T 3maRTd a¥g & TURN FT F FAT AT A€ @ ¥ S HROT G P areled
HEAT @ AT, A U&7 PR 38 G FATE P T 3T AT @l & HUR & §T F J&gd A
T &l

** 2nd Source of International Law — International Custom

313?1'@'5[ T - International custom is one of the oldest and most important sources of International Law.

Customary rules of International Law are rules that have developed through a long process of historical
development and State practice.

Usage means those actions or practices which are repeatedly followed by States. Custom, on the other hand,
emerges when a clear, consistent and continuous practice develops among States, accompanied by the belief
that such practice is legally obligatory (opinio juris).

In simple words, usage represents repeated practice, while custom arises when such practice is accepted as
legally binding. Thus, usage may develop into custom when the element of legal obligation is established.

g v AT AR & ged @ 3R Agcagur At # § v B 3P A & guna
AT oo aefde faera AR T & g1 & JegA § fAefdd g a

Usage (YRINT/e8aeR) &1 7Y ¥ Tl gRT fohell i a1 cgagR &l aR-a) &Ll AT AT GEl
31, Custom (T2AT) A9 PRI Il & 1T T F frg P aer TE, AR 3R Fomar 3=
STar & 3R a1y & 5 faara off @ar § 6 QAT AT Piefedd IS § (Opinio Juris) |

3k ok 3k ok ok %k %k ok %k %k %k kokkkkkkkkkkkk kKRR e e === kokkkokkkkkkhkk kb =

date 18.08.2026 time 11.30 am period 3 Tuesday

3TYhT Add “Opinio Juris et Necessitatis” %1 IE International Law & Customary International Law
(FTRTET YT Hlefed) T HacdqoT dcd g

Opinio Juris et Necessitatis

Meaning

Opinio Juris et Necessitatis bl 3 %
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“A belief that a particular practice is followed because it is legally obligatory.”

T ET T gIRT foreT AT (practice) WW%@%W%HTHWT%T&'WWW (legal obligation)
et & HROT R T8

AT SETRROT -HATA AT B T old TAT U Fordi! faA ITARTERT g4 & UTele vl & | b safoe for a
WFIETW@WT%%, 3%31'0?[-3-11'5[ customary international law Hﬁa?fa'ﬁ'ﬁl wﬁﬁvwﬁm&w%
gl Opinio Juris &

Customary International Law & 2 Jq&I dca

Element Meaning

1. State Practice Joa1 gI_T fhdT TAT &l TR 3R ATHATET FT A UTeled

2. Opinio Juris 3 UT I I GTTAT HHSTDHY SHbT UTeled el

TS, TGe1 &I Trick - Practice + Legal Belief = Customary International Law

State Practice > '&‘HWEI"T{T-T%I
Opinio Juris > “E3 YAT SATIT B & FITTh Bl §o1 VAT Pt & forT ameT AT |-

Exam Definition: - Opinio Juris et Necessitatis is the belief of States that a particular practice is followed by
them because they are legally bound to do so.

by mr manish

according to article 38 of the statues of ICJ international custom should be evidence of general practice
accepted as law. this feeling on the part of state that acting as they do. they are full filling legal obligation is
called (Opinio Juris et Necessitatis)

thus when a general uses in international sphere or state practice is connected with Opinio Juris et Necessitatis
international customary law exists.

case
**what is the means of PCl in international law. (permanent court of justice).
The Asylum Case - ICJ Report, 1950

This case concerned the institution of diplomatic asylum in Latin America. In 1949, Colombia granted asylum to
Victor Raul Haya de la Torre, a Peruvian political leader, in the Colombian Embassy in Lima, Peru.

The Colombian Ambassador requested the Peruvian Government to allow Haya de la Torre to leave Peru safely,
but the Peruvian Government refused to grant the required safe-conduct.

The case was referred to the International Court of Justice (ICJ). Colombia claimed that it had the right to
unilaterally determine the nature of the offence committed by Haya de la Torre and that such determination
would be binding on Peru.

The Colombian Government based its claim on certain international agreements and alleged international
customs.
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One important point for examination

The ICJ held in 1950 that Colombia was not entitled to unilaterally qualify the nature of the offence in a
manner binding on Peru. The Court also found that the diplomatic asylum granted to Haya de la Torre was not
justified under the applicable international law.

Asylum Case — ICJ Report, 1950, T4 HTHT - 3 AT . RUIE, 1950

g ATHAT et AT 7 ASTATAD T4 (Diplomatic Asylum) Y cTTEAT H FATAT AT| 1949 F HreAT=AT A
U% b Ueh UsTell e AdT Victor Radil Haya de la Torre aﬁaﬂm,ﬂ«ﬁuaaﬁsiﬁuﬁa@mﬁwaﬁiﬁmw
YT R | ehTeifera o TreTge o O FXehR A F1AT S o1 2R Y 0% { AT T & AT ST Y 3AT (safe-
conduct) aﬁmraaﬂvﬁm, WWW?E@WH@TWI HTHCIT International Court of Justice
(1) & FHET GEd Teham I

PIITAT 3 STaT o foh 38 THATHT (unilaterally) TE RS et 1 31FRPR AT TP eI S MR F Reg
FTIIRIT AT 3TRTY AT T¥eh Tepfal &7 &, 31X 38T I fA4iRoT 0% R TR (binding) BT AT
WW?WW%W%?@WW (International Agreements) 3R &
ARTET GAT3T (International Customs) TR $R1T |

1) T fAuTr - 6o foig)

ICJ & 1950 # fA0T fe&aT o IifaT HY TheR T ®T & 319TY Ht gepfa et wat o1 o 3ifdeR uma
TRl T 31 O O STy 8|

Regarding Diplomatic Asylum — Decision

The Court observed that the party which relies on a custom of this kind must prove that the custom is
established in such a manner that it has become binding on the other party.

The Colombian Government had to prove that the rule invoked by it was in accordance with constant and
uniform practice followed by the States concerned, and that this practice was an expression of a right
appertaining to the State granting asylum as against the territorial State.

This principle follows from Article 38(1)(b) of the Statute of the ICJ, which refers to international custom as
evidence of a general practice accepted as law.

AT AP AT S HIY F =IATT PT AU - =6 = gt fop St et forelt ) 31aRTET u2T (custom)
W AR FAT T, 38 T FAE HAT G o a8 TAUT 38 TR TATRIS & el § Fob e gaR UaT & forw aregesprly
(binding) TT TS |

STIT PIATIAT TDI Y g g P AT 76 37 gRT T e o1 grar o aram &, a¢ Gefad Tt
ERT TR 3R HATT T F IHUATS IS UAT 6 &Y & | 91 &, T A T e o1 o 78 g 3m8 &= arer
T & 0 31fAPR i 3iffcafs &, [ gE territorial State 3 fATg U Y AhaT &

I% TAEId IC) Statute & Article 38(1)(b) ¥ AT &, Toiga international custom Gl general practice
accepted as law” & &7 H AT TS &
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Exam & T W’{Cﬁ'aﬁ?—l’ - “The party relying on an international custom must prove that such custom is
sufficiently established and binding on the other party.”

** international law based only on past relationship. (not correct)

The line “International law based only on past relationship” is not grammatically correct, and as a legal
statement it is also too broad.

If your intended meaning is that customary international law develops from past and consistent practice of
States, you can write: - “International law is not based only on past relationships; customary international

law is based on consistent State practice accepted as law.” “3TaRRTEIT HTefeT bl TUSel Heel TT FTUTR
TG &; TATRT IARTE lefed USAT DY FRMAR T AT AR 38 Fieed & ¥4 7 FAR e I W) 3mariRa &1
For your Asylum Case, an even better exam line is: - “A customary rule of international law cannot be

established merely on the basis of past practice; the practice must be sufficiently consistent and accepted as
law.”

Better sentence for your notes:- “The Court rejected Colombia’s claim because Colombia failed to prove the
existence of a binding customary rule of diplomatic asylum that was applicable to Peru.”

“ATATSTT = PIATAT & &1 P SATAT IENPR T AT =i Preifarar Tg g A& & Jehr b T s
3T & Farey 3 Y TR FANT IARTE R Fteg o, S dw A -
Why?

The ICJ did not simply say that ‘extra-territorial custom is unavailable.” The important point was: - Colombia
claimed -» Diplomatic asylum was a customary right - Colombia had to prove the custom - It failed to
prove a sufficiently constant, uniform and binding customary rule applicable to Peru.

So for your exam, remember: - No proven binding custom = Colombia's claim rejected.

*** question. what is the mean of territorial or extra territorial?
Territorial wyﬁ%_mm/masaﬂm| AND Extra-territorial WHQ?%—BN?T&-}ED@HT*WI

Term Simple Meaning

Territorial Within the territory &3 b 3dX

Extra-territorial Outside the territory &3 b ST&X

FTHTA 3ETEROT - AT oIl R T a7 R e &

Territorial:- {IRd H {&a1 dTel < feh UX A I Plefed ST &1l — Territorial application

Extra-territorial: - IRl & ATe fohdT Tt o I IR Ho URTEATAAT H HRAT Pleed Dl A9 &1l — Extra-

territorial application

Asylum Case ¥ SNSHT THST
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Colombian Embassy in Peru 3 Haya de la Torre @ asylum T ara 21| aﬁﬂmqv‘rcr%r W%WMW
Wﬂi?@'ﬁmﬁ diplomatic asylum & &T 31fIPR territorial State (Peru) & A & HIU H AT customary
international law & ¥9 3 T2fud ar?

Wmmﬁ “extra-territorial custom is not available” mﬁasmwmmagaz %z -
“Colombia failed to prove the existence of a binding customary rule permitting diplomatic asylum in the

territory of another State.” "aﬁaﬁmugﬁaaﬂ?rﬁmwﬁﬁma@%m*&ﬁﬁﬂmﬁzﬁmw
& Y AT & T IS TSI YATTT TRIE e Al 21

**question . who is political offender?

A political offender is a person who commits an offence mainly for a political purpose or against the
government/state, rather than for ordinary personal gain.

Simple Meaning - Political Offender = Waﬂﬁ?\?ﬂa@a’ ToTeNfales 38T T U T ¢

Example -If a person participates in a rebellion or commits an offence against a government with the objective
of changing or opposing the political system, that person may be considered a political offender, depending
on the circumstances and applicable law.

Political Offence vs Ordinary Offence

Political Offender Ordinary Offender

Political motive is involved Personal/criminal motive is involved

Usually directed against the State or government Usually directed against an individual/property
Example: rebellion against government Example: theft for personal gain

International Law — Important Point

The concept is particularly important in extradition and asylum. Traditionally, a person accused of a purely
political offence may receive different treatment from a person accused of an ordinary crime, although the
exact rules depend on the applicable treaty and law.

Exam definition: - “A political offender is a person who commits an offence primarily motivated by political
objectives or directed against the State or its government.”

Tl faen AT (Political Offender) I BT &2

Tt e U g <afeh & S FTIA: WA 3827 W AT TSTITBR & favg IS ITRa et e, A fop
Tt oITeT a7 fash T & forw |

T AT 3 - ToTeifaen 3ARre) - U1 <afeh S oo e 36T A 3UUY HldT &

SEIELT - TS IS e Teh TR i Afaat a1 emEeT a1 foRIT i), TIDPR Y dola AT AsTelliaeh Taer 3t
aRade aa & 3227 @ fagie 3nfe # AT arar €, a aR AT & 3R 38 Talifae Jadr Political
Offender) HTAT ST HhAT & |
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Troteitfares 3Ry 3R TreIe 3Rt 3 3ia}
TS 3T TTAT 3T
AP 32T J JUTT HIAT & T TehaTd fAlT 32T I RTY HIAT S

I AT T AT TR 3 136G BT & IRTY TATIT: b A1 TUfy & aeg @ar &

3ETed0T - IIh N &b Ta%g [Agie 3ETeI0T - T TehaTd ofTdT o forw Iy

International Law & Jgcd
Political Offender T 3TTURUT fIAT FT & Extradition (FeTYUT) 31X Asylum (T3 & ATHA H FecaquT g

Exam Definition: - “TrSTeiifcieh 3T T% ATt & S HEA: TSl 3827 W T TS IHYAT THR & e
YT AT I

**% rule for political offender

Yes, there is a well-recognized “political offence exception” to extradition, but your statement “no country
will extradite any political offender” is too absolute.

Political Offence Exception

Generally, an extraditing/requested State may refuse extradition when the offence is considered political in
character. This exception is found in many extradition treaties and national laws.

For India, Section 31(1)(a) of the Extradition Act, 1962 provides that a fugitive criminal shall not be
surrendered if the offence for which surrender is sought is of a political character, subject to the statutory
exceptions.

However, not every politically motivated offence gets protection. Modern extradition treaties often exclude
serious offences from the political-offence exception—for example, certain terrorism-related offences and
serious crimes against persons.

Best line

“Under the political offence exception, extradition may generally be refused where the offence is of a
political character; however, this exception is subject to the applicable domestic law and extradition treaty,
and serious offences may be excluded from it.”

“JroTeltfcleh IORTY TG 3 IR, AT 3T Torelifaies Uepfa T & af WAt : YeddoT § SR fhar

ST HhdT &; eifehed I 37UATE, Hai AT &0 & Plefed R TIUoT i & 31T BIar & 7 319N 3Tored’ vt s
ITE TW@T ST FhT &I

*** question what is the case for veer sawarker. as asylum case.

Yes. The Savarkar Case is an important case in International Law, especially in relation to asylum, extradition,
territorial sovereignty, and irregular arrest.

Savarkar Case — 1911
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Case: Savarkar (France v. Great Britain) Award: 24 February 1911
Tribunal: Permanent Court of Arbitration, The Hague
Facts

Vinayak Damodar Savarkar, an Indian political activist, was being transported by the British on the ship S.S.
Morea. When the ship stopped at Marseilles, France, on 8 July 1910, Savarkar escaped from the ship and
reached French territory. He was subsequently arrested by a French police officer and handed back to the
British authorities.

France objected to this and claimed that Savarkar should be returned to France, because his arrest and
surrender to the British had occurred on French territory. France and Great Britain agreed to refer the dispute
to arbitration on 25 October 1910.

Decision - The Tribunal acknowledged that there had been an irregularity in the arrest and handing over of
Savarkar, but held that this irregularity did not create an obligation on Great Britain to return Savarkar to
France.

Main Principle The case is important because it deals with:

Asylum -> Extradition -> Territorial Sovereignty -> Irregular Arrest

HIEREHT ATHAT (1911) F WA ¥ & ARTE (Marseilles) 3 Fifeer sterer & smoren< spiefred &1 3 0,
AfeheT 3% i gford & uspzent farfeer 3rfRresrRat oo ST | sy X Serehr aray &y #ier Y | AT B
Permanent Court of Arbitration <5 THET TET IAT| Tribunal & ATAT fob FRTFAIY 3 1A fAaar 2, e
Fae 50 FTAFTATAT F FROT AT P ATIEH P IHRA P ATIH FIAT TTIP Ter AT

Exam ﬁ'QEFFI'IB?-I': - “The Savarkar Case established that an irregular arrest on foreign territory does not
necessarily create an international-law obligation to restore the person to that State.”

% 3k %k %k %k % % %k %k %k k k kokkkkkkkkkkkkkk e —— kokkkokkkkokkk ————————

date 20.08.2026 time 11.30 am period 3 Thursday
Sources of International Law
3. General Principles of Law

Article 38(1)(c) of the Statute of the International Court of Justice (ICJ) lists the general principles of law
recognized by civilized nations as the third source of international law.

The phrase “general principles of law recognized by civilized nations” means those principles which are
sufficiently general to apply within different systems of law that have achieved a comparable stage of
development.

By general principles of law, we mean those rules or standards which are found repeatedly in substantially the
same form in the developed systems of law. These principles are considered necessary responses to certain
basic needs of human association.

Examples of General Principles of Law
e Good Faith
e ResJudicata

e  Estoppel
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e  Equity
e  Pacta Sunt Servanda

3. fafdr & =g Rgia - (General Principles of Law)

FHRTERT AT (1C)) & faYUT (Statute) & TG 38(1)(c) H I TET §RT AT Urd fafy & wromer
Rgidl T 3RS fafy o1 NeRT A AT I |

“General Principles of Law Recognized by Civilized Nations” ﬁmmmﬁ%ﬁgﬁﬁwﬁﬁ?ﬁ
fafre= faefaa fafy yonferat 3 amog fRew 5 aea €1 fafr & arer=a Rigidl 8 &Ry areud 34 fagat ar
HATADT U & AT faenfard Taf yonferal # eRTHeT T §9 & UT0 311 & | 3 RIgid ATd GATsT & o et d
HTARTSH AT Pl T A & FoIT ML AT AT B

SaTeX9T
o  HGIAdT (Good Faith)
o qa faur &1 fAGId (Res Judicata)
o UfASY Fr AT (Estoppel)
o HIFT T =TT HIAT (Equity)

o FHSIAT BT UTTeT FRAT ST TRT (Pacta Sunt Servanda)

4. Judicial Decisions and Juristic Writings

According to Article 38(1)(d) of the Statute of the International Court of Justice, subject to the provisions of
Article 59, the Court shall apply:

Judicial decisions and the teachings of the most highly qualified publicists of the various nations, as
subsidiary means for the determination of rules of law.

This means that judicial decisions and juristic writings are subsidiary or indirect sources of international law.
They help in determining and identifying the rules of international law but do not generally create international
law by themselves.

4. =P AU vd A3t & ow=t (Judicial Decisions and Juristic Writings)

FHATET =AITerT & FAYUT (Statute of the 1C)) F TG 38(1)(d) & IFAR, HJTSG 59 & YIAUTAT
i, =araTery e &I &1 wr=eT haT.

1 fAvTET aar R Ut & Taifs dvg ARG Publicists) $Hr Rramsi va s o fafr &
oAt & fAUROT & TEre TIU=T Subsidiary Means) & ¥ 3 | 38671 3719 & foh =R Aok 3k fRfdmmt
& G FRTPET A & Terre 3r7ar 3vcgst Aa

3 FRTET Faf & Frzet & veara 3k AuRor & gear wa €, ofeed araead: Tad 3R ey ar
ucgeT FAAToT T8 L |
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Important Correction

Correct:

“Judicial decisions and juristic writings are indirect or subsidiary sources of international law.”

question.

What is a principle?

A principle is a fundamental rule, idea, or standard which guides the application and development of law.

RgId (Principle) Tah A1 a3, faam a1 AT & S Blefe o fAATOT 3R 38D U197 &1 ATG A FAT &

Important Legal Principles

Principle

Res Judicata
Res Sub Judice

Double Jeopardy
Doli Incapax
Natural Justice

Audi Alteram
Partem

Rrgia

Res Judicata

Res Sub Judice

Double Jeopardy

Doli Incapax

Natural Justice

Audi Alteram
Partem

Meaning
A matter already decided by a competent court cannot be tried again.

A matter which is already pending before a competent court should not be simultaneously
tried in another court.

No person shall be punished or prosecuted twice for the same offence.
A child presumed incapable of forming criminal intent due to young age.

Principles ensuring fairness in decision-making.

Hear the other side; no person should be condemned unheard.

kTE)

fore Tl &1 fAoT GaTa = ITerd §IRT 81 T §, 38 WX Yed: HhGaT Tal Telrar il
HbdT|

S ATHCIT HETH ATl A Ugel U oliad &, ST v W g8 STy # HATA HheHT
& AT SATAT AT

fopelT cafeh &Y Tep & 37904 o Torv ) IR 1fAafoa arefea At ferar s dadar|

A TG & T TR H I YO o T 3URTY YA o TIT 3TaRTeh AT AT
I A FETH S &

faoTa o i ke 3t fAcustar gfafRa #a are Rigid|

S AT Y o7 A, e 2R Y R g e vt R T R
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Question: What are General Principles in International Law?

General principles of law are fundamental legal principles that are commonly recognized in the legal systems
of civilized nations. They are applied in international law to ensure justice and fairness where treaties or
international customs do not provide a clear rule.

g Fafy 3 Trerre=r Rgiar & e et R § e fafdrest gt &ir fafr yonfert f s s
Q AT UTH ¥ | ST WY 7 IIRTERT 2w 3 forelt Ry R T fAger suersy 3¢ giar, a9 =g 3R
fasaarar giafRia ate & fore s fagial @ uier fRear srar g

Examples
e ResJudicata
e Res Sub Judice
e Double Jeopardy
e DoliIncapax
e  Principles of Natural Justice

e  Audi Alteram Partem

Important correction: 3Tddh note H “law is made for to provide justice only” T STITE TorEAT IR BT

“General principles of law are applied to promote justice, fairness, and consistency in the administration of
law.”

Question: What are the sources of International Law? Discuss them with reference to Article 38 of the
Statute of the International Court of Justice.

AP Fafer & S &R €2 AP AT & faUTe & e 38 & Hedl I 3o == fifaw|

Question: Discuss the sources of International Law as enumerated under Article 38(1) of the Statute of the
International Court of Justice.

HRTErT =araTera & fauTe & gedy 38(1) 3 aftia Jiaviga fafd & Wit i g fifaw)

Question: Explain the different sources of International Law. What is the importance of Article 38 of the
Statute of the ICJ?

g fafer & faffie= Siat Fr carear MFIT1 10 P farare F 31ges 38 T T Aecd &2

Question: Explain International Custom as a source of International Law. Discuss its essential elements.

JHRTET U7 Pl FRTET Fafy & Fid & T 7 FASNST| 38D TAIF Al DY g1 v

Question: What are the subsidiary sources of International Law? Discuss the role of judicial decisions and
juristic writings.

IR R & Ferae A a1 §2 =1Rie ATt va Rkt & daer i syfare Hr Rdgar fifaw)

What are the sources of International Law? Discuss them with reference to Article 38(1) of the Statute of the
International Court of Justice.

FHeRTErT fafr & A o €2 SIRTE e & fura & 3 38(1) & el # sadh fdger fifaw|

answer

Introduction
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The word “source” means the origin from which something comes into existence. Therefore, the sources of
International Law mean the materials or origins from which the rules and principles of International Law are
derived.

The most authoritative statement regarding the sources of International Law is found in Article 38(1) of the
Statute of the International Court of Justice (ICJ).

Article 38(1) provides that the International Court of Justice shall apply the following sources while deciding
international disputes.

Sources of International Law under Article 38(1)
The main sources are:

1. International Conventions or Treaties

2. International Custom

3. General Principles of Law

4. Judicial Decisions

5. Juristic Writings
1. International Conventions or Treaties

Under Article 38(1)(a), international conventions, whether general or particular, are recognised as a primary
source of International Law. A treaty is an agreement between two or more States or international entities
which creates legal rights and obligations.

Examples:
e United Nations Charter
e  Geneva Conventions
e Vienna Convention on the Law of Treaties

Importance - Treaties are important because they create written and definite rules that are binding upon the
parties who accept them.

2. International Custom - Under Article 38(1)(b), international custom is recognised as evidence of a general
practice accepted as law. Custom is one of the oldest and most important sources of International Law.

Essential Elements of International Custom There are two essential elements:
(a) State Practice - There must be a general and consistent practice followed by States.

(b) Opinio Juris - States must follow the practice because they believe that they are legally obliged to do so.
Thus, a mere practice is not sufficient. The practice must be accompanied by a belief that it is legally binding.

3. General Principles of Law - Under Article 38(1)(c), the general principles of law recognised by civilised
nations are recognised as a source of International Law. These are fundamental legal principles which are
commonly found in different legal systems of the world. They are applied where treaties and customs do not
provide a clear rule.

Examples:

e Good Faith
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e ResJudicata
e  Estoppel
e Equity
e  Principles of Natural Justice
e  Pacta Sunt Servanda
These principles help the International Court of Justice in ensuring justice and fairness.

4. Judicial Decisions - Under Article 38(1)(d), judicial decisions are subsidiary means for determining the rules
of International Law. Decisions of the following courts may be useful:

e International Court of Justice
e Permanent Court of International Justice
e National Courts

However, according to Article 59 of the ICJ Statute, a decision of the Court is binding only upon the parties to
that particular case. Therefore, judicial decisions are not primary sources but are subsidiary means for
determining the law.

5. Juristic Writings - Article 38(1)(d) also recognises the teachings of the most highly qualified publicists of
different nations as subsidiary means for determining the rules of law. The writings of eminent jurists help
courts and scholars understand and identify the rules of International Law.

Important Jurists:

e  Grotius

e Oppenheim
e  Brierly

e Hall

Juristic writings do not themselves create International Law, but they are useful in determining and explaining
its rules.

Other Modern Sources - Apart from Article 38, certain other materials also influence the development of
International Law, such as:

e Resolutions of International Organisations
e Decisions of International Organisations

Acts and declarations of States

International Comity
e Equity
However, their legal status depends upon the circumstances and nature of the particular rule.

Conclusion - Article 38(1) of the Statute of the International Court of Justice provides the most important
classification of the sources of International Law.
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International Conventions, International Customs, and General Principles of Law are generally regarded as
the primary sources. Judicial Decisions and Juristic Writings are subsidiary means for determining the rules of
law.

Together, these sources contribute to the development, interpretation, and application of International Law
and help maintain justice and order among nations.

U4 3TaTE Rt & e & §2 SeRTEI ~ararerd & e & 37 38(1) & Heet 3 sorh e
G|

UEATAAT - Wi (Source) 2T<E, T Y 38 TUTA AT ST A & ST6l H [hdl aEg Pl e AT [T BT & |
IR Rl & At & ATcu 37 Araat A1 TR A & s Sag R & s e R aa e 8

HRTEr Fafd & Bt 1 T8 AgcaqoT 3R IranfoTe guTe 3aRTERT #ITed (nternational Court of
Justice—ICJ) & T F TG 38(1) H FRAATIRATR | 31T 38(1) b IFHR IRTET ATl AT
e &1 faota s @ ffes giai druaeT aRar g

TG 38(1) & AT FARTET ATy & e - Feg Aid Aeafafaa &
1. g afaar o sifdaera

2. g yAT
3. Tafarss g Aga
4. =g AT

5. fafrdarsi & o@=
1. aaﬁg’lﬂaﬁzﬁua 3TAHAL - International Conventions or Treaties

3T 38(1)(a) & TR FHAT AT FAAY FRTET 31T FRPT AR S yer@ Aa | dRQarard
31feR T 3727aT HARTET FEAT3HT & ey fomam I ar FHASH AT &, Toa defelt 1fUdR vd g1iicd 3cleed
AAE

3alIeUT:
o foearfiasa

o WU PIefel W faFaT HFHAT

HAecd - BT AecayuT & it d forfd va fafRid faas uere oid & 207 3o TR el dTel 9&ii a0k
ICIBRT BB

2. 3IRTERT 0T - International Custom
HTOG 38(1)(b) F HFAR HATET UAT I HIHATT cqdeR & ford fafdr & &0 3 wliepr fopar sram g | e
FRTE Faf & Ted W 3R Agcagu At F A v |
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TG TAT & ITARTH e - AL TAT &b JEId: & AT e B

() ST TTER

State Practice - Tl gRT Tehel cTAER T AIATY 3R TG & 8 UTere feham ST arfeu|
(@ 3nfafa sgfia

Opinio Juris - TS Pl 3 TTAER BT UTeldd 3 TIATH &A1Y AT A1l b VAT A & foIT iefelt §U &
e & | 37T: el TR 2T T UTeleT UATE €T & | 30 UUT & AT BT AT Y g off gl anfe|

3. R & g Rgia

General Principles of Law - m 38(1)(c) %WF}?IWWWWW*WW
HRTET FAf &1 T A & | A T8 HAH Piefel! [€id © ot [0 &1 fafde fafy yonferat # g wu @
qTe ST & | ST T a7 gm 3 foped e o T fATet 3ueiewr 81 21T, Jd 51 RAgidl T UIaT fohar ST JehdT
gl

3cTeoT:
o  HGIddI (Good Faith)
o u fAuTa & RAETd (Res Judicata)
o UfduY Estoppel)
o  TFYTI T HIAAT (Equity)
o UTpfdeh =1 & fAGId (Natural Justice)

e  Pacta Sunt Servanda

I FAETd ARTERT ~ARITe & =1 U fAsuaTd giafRid et & FeradT aid ¢
4. =T vy

Judicial Decisions - 3{TG 38(1)(d) AR =A1TA AT AL fafar & fagaAt & AuRor s foaw
TeTIh T (Subsidiary Means) & | AT i&d =amramerat & Ao suaief & god &

o IIRIEIT AT (IC))
o TURM IRIET =TT (PCLJ)
o TP

TIellTeh, IC) Statute & TG 59 P HTHR FATATeIA T (AU herel 36 FAAY ATH! & UaT R T &
TEIHRY BT & | 37 AT TA0T SiaTET fafr & urafdes aid 481 €, afed aiege & et & fauRor s
HEIh AU & |
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5. fafdamait & o

Juristic Writings -m 38(1)(d) fafFe= et & Faife Jva fafad=n3if Highly Qualified Publicists) &
@ g et o1 e & st & U S gere g & &0 & Aregarears | uidg Rfddani s
G IRTET TATA & AT Pl THSIA, Ug ATl U ITEIT it H eI Il g |

v fafdde.

o TR Grotius)

e 3UARISH Oppenheim)
° W<Brierly)

o il (Hall)

fafraam3i & orea Tag ARTER At o1 fAaToT A8 aRd, ofchd I 3@ fagat i ugara AR carear 3
FEaqUT HETAT et &Y ¢ |

31T HTYTAF AT - 306 38 & HAND T 307 T4 A FRTE A & faepra 1 gonfaag s €, S
o HAUEI HIGA! b gFdTd

o 3RTE FABER (International Comity)
e  HIFY (Equity)
ZAhT P AT Ui ATeTer AT RTEATIAT 31k Fafd foger f ypfa R AR T &

ARy - HARTE =ararerar & FaaTe &7 3o 38(1) FATER fafr & FidT o Ga8 AcayquT gafientor g
AT & | IARTET AR, AN w2 2 Fafy & arae Rgia vag@ a1 A1 1d &, STafes =
ot va Rafdarsit & @ fAfd & st & FuRor s gee arva €1 33 eR, 3 ash ad Het
g fafer & faera, carear 3R wier # Agcaqot df3e e € a2r Tgh & & =am, cgaean 3R
TEANIT IATT TG 3 Tl i &

Table for Sources of International Law

No. Source Article Short Description

International Article International agreements between States. These may be bilateral
Conventions / Treaties  38(1)(a) or multilateral treaties.

Article General practice of States accepted as law. Its main elements are

2 International Customs
38(1)(b) State Practice + Opinio Juris.
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No. Source Article Short Description

Article General legal principles recognised by civilised nations, such as

3 General Principles of Law
P 38(1)(c) Res Judicata, Estoppel, Good Faith, and Natural Justice.

Judicial Decisions and Article These are subsidiary means for determining the rules of
Juristic Writings 38(1)(d) International Law.

st RS o

sheTeh el Igeee  wfarg faevor

JHRTET AT Fgede  Todl S dra o e R Fosl | 3 fgvair an sgua
IR 38(1)(a)  EfAAT & THATEI

Fgeds  TIod G TS 915 HIAT TAT SRy ahefed 6 w0 3 Ty
38(1)(b) ERIEEIET Wﬂ@aﬁ State Practice + Opinio Juris & |

2 AP uAr

Iegede [T g GRT AT UTH AT Plefeh! FHGle, STH Res

3 RS g Rgia
38(1)(c) Judicata, Estoppel, Good Faith 31T Natural Justice |

=1l faor v Fgede 3 g fafe & st & iR & weme aue
a3t & SweT 38(1)(d) (Subsidiary Means) &

Question: What are the Sources of International Law? Discuss them with reference to Article 38(1) of the
Statute of the International Court of Justice.

FHRTErT fafr & v o €2 SRTE e & faura & g 38(1) & el # s fadger fifaw|

Introduction - The term “source” means the origin from which something is derived. Therefore, the sources of
International Law mean the materials from which the rules and principles of International Law are derived.

The most authoritative classification of the sources of International Law is found in Article 38(1) of the Statute
of the International Court of Justice (ICJ).

According to Article 38(1), the International Court of Justice applies the following sources while deciding
international disputes:

No. Sources Article

1 International Conventions / Treaties  Article 38(1)(a)
2 International Custom Article 38(1)(b)
3 General Principles of Law Article 38(1)(c)
4 Judicial Decisions and Juristic Writings Article 38(1)(d)

1. International Conventions or Treaties - Article 38(1)(a) Article 38(1)(a) recognises international
conventions, whether general or particular, as a source of International Law.
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International conventions are agreements between States or international organisations that create legal rights
and obligations.

Treaties may be:
e Bilateral Treaties — between two States.
e Multilateral Treaties — between more than two States.
Examples:
e United Nations Charter
e Geneva Conventions
e Vienna Convention on the Law of Treaties
Thus, treaties are an important source because they contain written rules accepted by the parties.
2. International Custom - Article 38(1)(b)

Article 38(1)(b) recognises: - International custom, as evidence of a general practice accepted as law.
International custom is one of the oldest sources of International Law.

Essential Elements

There are two essential elements:

(a) State Practice - There must be a general and consistent practice followed by States.

(b) Opinio Juris - States must follow the practice because they believe that they are legally bound to do so.
Therefore: - Custom = State Practice + Opinio Juris

A mere practice without legal obligation does not become international custom.

3. General Principles of Law - Article 38(1)(c) - Article 38(1)(c) recognises the general principles of law
recognised by civilised nations. These are fundamental principles which are commonly found in different legal
systems of the world. They are particularly useful where treaties and international customs do not provide a
clear rule.

Examples:
e Good Faith
e ReslJudicata
e  Estoppel
e Equity
e  Principles of Natural Justice
e  Pacta Sunt Servanda
These principles help the International Court of Justice to ensure justice and fairness.

4. Judicial Decisions and Juristic Writings - Article 38(1)(d) Article 38(1)(d), subject to the provisions of Article
59, recognises:

e Judicial Decisions, and

e Teachings of the most highly qualified publicists of various nations
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as subsidiary means for the determination of rules of law.
Judicial Decisions - Decisions of the following may be considered:
e International Court of Justice
e Permanent Court of International Justice
e National Courts

According to Article 59, the decision of the ICJ is binding only upon the parties to that particular case.
Therefore, judicial decisions are subsidiary sources and not primary sources of International Law.

Juristic Writings - The writings of eminent jurists and publicists help in identifying and explaining the rules of
International Law. Important writers include:

e Grotius

e  Oppenheim
e Brierly

e Hall

Juristic writings do not directly create International Law but are valuable for determining its rules.

Conclusion - Article 38(1) of the Statute of the International Court of Justice provides the most important
classification of the sources of International Law.

The main sources are:
1. International Conventions
2. International Customs
3. General Principles of Law

Judicial decisions and juristic writings are regarded as subsidiary means for determining the rules of
International Law. Together, these sources contribute to the development, interpretation, and application of
International Law.

URECTErET - Qe (Source) T HY 3H SeUTal A1 TR A & 576l A Forell aeg & scufer aleh &1 31 iaigr fafyr
& WAl A acTd 39 Graat a1 3TURT A & S iRy A & Sge vd Rgiaua e €1

SRTER fafy & Frat o1 Ta@ FAecaquT aoffenior aRTET =IT4ATeld (International Court of Justice — 1C)) &

faera & 317edg 38(1) A AT AT | 31T 38(1) I THR RPN fare) &1 favTa e T iR

AT AR A & AT PG

1 IRTE 3ifdraaT @it 3T 38(1)(a)
2 FHAgEuAr T 38(1)(b)
3 RS Rea TS 38(1)(c)
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iR g AT & g e
4 e fAoTy vd fafRdmarsit & erea 1gese 38(1)(d)
1. aaﬁg’mammmaﬁﬁ - International Conventions or Treaties

m 38(1)(a) - EHW 38(1)(a) WW%‘QWWW (International Conventions) &1
HERTE IR b Hiel 5 6 3 HIeT 4T &1 HeRTEYT ST Tt 3127 3ieRTE SEe3Ht b e e T Oy
gASA & a8 FIegeh 31f¥PR va g1f¥ica 3cuea ala £

| A & PR I el &
(@) feusfi G Bilateral Treaty) - &1 =T & S &Y a7$ T
(@) SgUal |1 (Multilateral Treaty) - & & 31TReh sl & drer &1 1S AW |
SETEOT.
o foar AT
o TagaTEiY Al AffEa"
3T TR RTE Fafy ot Argcaye’ A € iifes 3 farflrd v AfRa fAger yera s 1
2. {RTET UAT - International Custom

TG 38(1)(b) - 3TTOG 38(1)(b) P HTAR HATET UAT I HHAT cqder & ford fafdr & wu 3 vl
TR I @Y | 3TeRTET T TRTE fafer & T ureeT vd Agcaqot Aiat A A v & |

FHRTERT AT & &) AT ded &
() TSI TITTN - State Practice - Tl GRT Tehdl TTAER &l ATHACY Ud folld $9 H UTele [T ST aieT |

(@ 3nfAfAA SYRA Opinio Juris - TSI DT 3H TTTER T UTel 38 fIHTH & HIY HIAT AT foh A ThT hed
& forT el TG AT |

37d: - International Custom = State Practice + Opinio Juris - hdel TchTT TT T UTeleT e A A & | 3Th
T AT STEIAT T HTGAT BT 3T HTaRTF ¢

3. Taf & G AT - General Principles of Law

FHITOG 38(1)(c) - ITTTOG 38(1)(c) FFI ET gRT A undt Fafy & e gl &1 I gT iy draa
HATAAT & | A TH HAHT Biefeht [gia & it [ hr fafde=r lafr gonforat 3 e wu & are ara €1 5« fore
o o S a7 TR w2 3 TUE [Ager sucea a8 eidr, dd oo fRgidl o1 92T fhar Srar & |

SETEOT.
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o  HGIddTI (Good Faith)

o d fauTa & RAETd (Res Judicata)

o UfduY Estoppel)

o Y T AFHIAAT (Equity)

o UTpids =I1T & fAgTd (Natural Justice)

e Pacta Sunt Servanda
I RAGTd IRTERT ~ATATe &l 31 Ud fAsuaTar Giataid dia # Farddl did o
4. =1 fAvTT va FAfAdar3it & o™ - Judicial Decisions and Juristic Writings

TG 38(1)(d) ITTOG 38(1)(d), TG 59 & UrUTAT & 31, fAeaAT Tl @t fafdr & st & fauior
& HErIP "I (Subsidiary Means) & &0 & AT=IdT AT &

o =R AT
o fOffea gl & watfie da fafdansi & oaa
(aF) =T AR - Judicial Decisions fea1foI T =amaTer & fAuT suieh & Hevdt &
o FRIE AT (IC))
o TUT IARTET =TI (PCLY)

o UETHATT

HITOGE 59 & HFAR ICJ T FAUT el 38 FIAY ATHe & T&T BRI W AEITHRT aldT & | Hfo =arfies faoTa
IRTER T & UcTeT Fid A6l dfed Heldd Al & |

(@) TafAdan3it & S@e - Juristic Writings - TG fafcan3il & or@e AaRIE fafr & f@gai o gesa va
fAUTRA o A FeaT H &

$o UHE fafddar €
o TN (Grotius)
e IUAGISH Oppenheim)
o TR (Brierly)
o gl (Hall)

T3l & orEe Ta TRTET i &1 fAaAToT 38 e, difha 7 3o A&t i ugara va carear &
AT HerIdT UG Hid ¢
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ot - IR =amaTera & farare &1 31geds 38(1) IRTEY fafdr & Bidl &1 Hed AgcayquT gaffeior
UEJ T & | HET I &

1. g afaar
2. AAETHAT
3. Tafaros e g

Staf =arfae Aot 3k A&t & awe aRTER At & Agat & fAuRoT & aeas arva §| 59 UaR,
I el A freren T fafer & faator, fera, carear 3k uier # Aecaqet i Aaa & |

case
India v. Portugal Case - Right of Passage over Indian Territory (Portugal v. India), 1960
Topic: - International Custom / Local Custom / Right of Passage

Facts - Portugal had territories in India, including Dadra and Nagar Haveli, which were surrounded by Indian
territory. Portugal claimed a right of passage through Indian territory to communicate with these enclaves.

India restricted the passage of Portuguese authorities and other persons in 1954. Portugal approached the
International Court of Justice.

Decision The ICJ held that Portugal had a right of passage for:
e  Private persons
e  Civil officials
e Goods
However, Portugal had no right of passage for:
e Armed forces
e Armed police
e Arms and ammunition

The Court recognised that a local custom or practice between two States, when accepted as binding, may
create legal rights and obligations.

Principle : - A local or regional custom, if consistently followed and accepted by the concerned States as law,
can be a source of International Law.

XY - GlITTel oh R H Ho5 879 &, T aTen 3R AT gkelt Amfdrer A | F et wRchg s A o g 3|
QeaTTel o 3T 81301 e U aled & folt HIRCHI &7 & e 51Tt b 31T b grelt b |

AT - 3iRTE =maTe A AT fob gooner &t fAeaforfd & fore #7eT &1 HTAHR 2.
o fAShicafr
o R sfRerd
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o AT TV
ARt geTrer ot T forf@a & fore amet ot 31faeR 8 o

o  TAFHAT

o TAEYH
o IAIR T MATaTFE

ﬁ?i?‘f:-ﬁﬂﬁ*m@mﬁﬂw@ﬁw*mﬁmﬁﬂé?ﬂmqw(Local Custom)
SreRgrr Ry ot vy e W B

2. Corfu Channel Case - United Kingdom v. Albania, 1949 Topic: - Right of Innocent Passage / International
Custom

Facts - 1946 # f3If&er g Corfu Channel & IR & A | TE TAAT eaTiei T b &1 STel | Beh Il
AT| RIS aﬁwmﬁﬂw'gml free 3R 3reartarar & &= faare International Court of Justice
I

Decision - ICJ held that, in time of peace, warships have a right of innocent passage through international

straits connecting two parts of the high seas, subject to the applicable rules of international law.

The Court also found that later minesweeping by the United Kingdom in Albanian waters without Albania's
consent violated Albanian sovereignty.

Principle - There is a right of innocent passage through international straits in time of peace.

T - 1946 # fIFEA LTI Corfu Channel & IR T& T | Te TAHTI HeaTTA AT b &THIT STel T BIhT I AT
T HAGT fAThIcehl o hRUT STETSi Y JehdTe g3

AT - FRTE =ararery & AT o 2N & Tor ITaRTET STosasaey @ fAgiw ART dnnocent Passage) F1
3TAPR IRTET 72T & 39T ATAT A |

Agid - 2T & AT R STelsA®aTT Y AT AT &1 34RBR urd B &1

3. Veer Savarkar Case - Savarkar Case, 1911

Topic: - Asylum / Extradition / State Sovereignty

Facts - Vinayak Damodar Savarkar was being transported by British authorities from England to India. During
the journey, he escaped at Marseilles, France, and reached French territory.

He was subsequently taken back into British custody and brought to India. A dispute arose between Britain and
France regarding the legality of his return. The matter was referred to arbitration.

Decision - The arbitral tribunal held that France was not entitled to demand Savarkar's return from Britain. The
tribunal did not find sufficient grounds to require his restoration to French territory.

Principle -This case is generally discussed in International Law in relation to:

o Asylum
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e  Extradition
e  Territorial sovereignty

e International responsibility

T2 -dR AT greie TrarRa & fafeer 31fAar $7ois A RA a1 38 | I &6 R O ARYS, wig
TS oTent el &3 & Uga 10 | Te; # 3¢ Ge: Torfeer arfepriat hr fexreret aF of foram aram 3R o aman
IAT| 3T AT T AR foreet 3R hr o i farame St g3 |

oo - ATy = fRIeToT & I HT fob TRTEATAE! & 3MUR UR e FraReny & arad Giu=) &l #i7ar et
& FDAT AT|

gl - I AreTen ATy wu A e Rwdl @ gafa
o RUT(Asylum)
e UcHUT (Extradition)
o TS hH &I HYHAT
o PR

Quick Revision Table

Case Year Topic Principle

Portugal v. India 1960 International Custom Local custom can create legal rights

Corfu Channel Case 1949 Innocent Passage Right of innocent passage through international straits

Savarkar Case 1911 Asylum / Extradition Territorial sovereignty and international responsibility

question relationship between the international law and municipal law?
1. Most Important Question

Question: Discuss the relationship between International Law and Municipal Law. Explain the theories relating
to their relationship.

R ARy vd R urfere 3riafe R & dra Gay & g Hifew aur 3o G99 ¥ Fafda fRigiar
&l HAHATSTI

Question: What is the relationship between International Law and Municipal Law? Discuss the Monistic and
Dualistic theories.

R fafdy 31k 31aRe AT & i a1 T &2 Thcaard) vd g ardr Rigial Hr fad=ear fifsw)

Question: Explain the theories regarding the relationship between International Law and Municipal Law. Which
theory is more appropriate?

St Ry v iR IRy &5 Wy & Heifel Rigielt B e T | e Rigiet 31 sugs &2
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Question: Distinguish between International Law and Municipal Law. Discuss their relationship.

IR R va srafs R 3 o) Tug Hifow qar 30 mREaRs Fau H g fifcw)

Question: Discuss the application of International Law in Municipal Courts.

TIRUITABRATET =Tl 3 ARTE fafr & yater & fadgen Hifaw|
answer

1. Introduction - International Law and Municipal Law are two important branches of law. International Law
regulates the relations between States and international organisations, whereas Municipal Law governs the
internal affairs of a State.

The relationship between International Law and Municipal Law has been a subject of debate among jurists. The
main question is:

Whether International Law and Municipal Law are part of one legal system or two separate legal systems.
Two important theories explain this relationship:

1. Monistic Theory

2. Dualistic Theory

2. Meaning of International Law - International Law is a body of rules and principles which regulate the
relations between States, international organisations, and, in certain circumstances, individuals. It governs
matters such as:

e Treaties

e Diplomatic relations
e War and peace

e International trade
e Human rights

e Law of the Sea

3. Meaning of Municipal Law - Municipal Law means the internal or domestic law of a State. It regulates the
rights and duties of individuals and institutions within the territory of that State. Examples include:

e Constitutional Law
e  Criminal Law
e Contract Law
e  Property Law
e Administrative Law

4. Relationship between International Law and Municipal Law - The relationship between International Law
and Municipal Law concerns the question of their application and hierarchy. The main issue is:

*** If there is a conflict between International Law and Municipal Law, which law will prevail? Reliiicli

jurists have given different answers to this question.
Position in India IN - In India, the general position is:

1. International Law does not automatically override Indian Municipal Law.
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2. If there is a direct conflict between an international treaty and an existing Indian statute, the Indian court
generally follows the Indian statute, unless the treaty has been incorporated into domestic law or the
Constitution gives the relevant international rule domestic effect.

3. Article 51(c) of the Constitution encourages the State to respect international law and treaty obligations,
but it does not by itself make every international treaty enforceable in Indian courts.

4. Article 253 gives Parliament the power to make laws for implementing treaties and international
agreements.

Simple example - Suppose India enters into an international treaty, but an existing Indian Act contains a
conflicting provision.

= Indian courts will generally apply the Indian law until the treaty obligation is given effect through
domestic legislation, subject to constitutional principles.

Exam conclusion - In case of conflict between International Law and Municipal Law, the prevailing rule
depends upon the legal system. In India, Municipal Law generally prevails in domestic courts where there is
a direct conflict, unless the international rule has been incorporated into Indian law. However, India respects
its international obligations and interprets domestic law consistently with International Law wherever
possible.

5. Monistic Theory - The Monistic Theory considers International Law and Municipal Law as parts of one single
legal system. -According to this theory: - International Law and Municipal Law are not separate systems but
form part of a single legal order. Main Supporters

e Hans Kelsen

e lauterpacht
Main Features

1. International Law and Municipal Law form a single legal system.

2. International Law can directly apply within a State.

3. International Law does not necessarily require transformation into Municipal Law.

4. In case of conflict, many monists give supremacy to International Law.
Advantages

e  Promotes international cooperation.

e  Ensures compliance with international obligations.

e  Provides uniformity in the application of International Law.

Criticism - The theory is criticised because States have different constitutional systems, and International Law
cannot always automatically apply within every State.

6. Dualistic Theory - The Dualistic Theory considers International Law and Municipal Law as two separate and
independent legal systems. According to this theory:- International Law and Municipal Law operate in
different spheres and regulate different subjects. Main Supporters

o Triepel
e Anzilotti

Main Features
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1. International Law and Municipal Law are separate legal systems.
2. They have different sources.
3. They regulate different subjects.

4. International Law generally requires incorporation or transformation before it can be applied by
domestic courts.

5. In case of conflict within a State, Municipal Law may prevail unless International Law has been
incorporated into domestic law.

Difference in Subjects

International Law Municipal Law

Regulates relations between States  Regulates individuals within a State
International sphere Domestic sphere

Sources include treaties and customs Sources include legislation and judicial decisions

Criticism - The theory is criticised because modern International Law increasingly affects individuals directly,
especially in the fields of human rights and international criminal law.

7. Difference between Monistic and Dualistic Theories
Basis Monistic Theory Dualistic Theory
Legal System One legal system Two separate legal systems

Relationship International and Municipal Law are connected Both are independent

Application International Law may apply directly Transformation is generally required
Conflict International Law may prevail Municipal Law operates independently
Supporters Kelsen, Lauterpacht Triepel, Anzilotti

8. Position in India India follows a mixed approach. The Constitution of India contains provisions relating to
International Law.

Article 51(c) - Article 51(c) provides that the State shall endeavour to: - Foster respect for International Law and
treaty obligations.

Article 253 - Article 253 empowers Parliament to make laws for implementing international treaties and
agreements.

Therefore, international treaties generally require domestic legislation for implementation where they affect
domestic law. Indian courts may, however, use International Law and international conventions for interpreting
domestic law, particularly where there is no conflict with Indian law.

9. Important Case: Vishaka v. State of Rajasthan (1997)

In this case, the Supreme Court referred to international conventions and norms while laying down guidelines
relating to the protection of women. The Court held that international conventions may be relied upon where
they are consistent with fundamental rights and domestic law.
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Principle - International Law can be used as an aid to interpret domestic law when there is no inconsistency
with Indian law.

10. Conclusion - The relationship between International Law and Municipal Law has traditionally been
explained through the Monistic and Dualistic theories.

The Monistic Theory treats both as part of one legal system, whereas the Dualistic Theory considers them
separate systems.

In modern times, the strict distinction between the two is gradually decreasing. International Law increasingly
influences domestic legal systems, particularly in areas such as human rights, environment, trade, and
international crimes.

Therefore, the modern approach is towards harmonisation and cooperation between International Law and
Municipal Law.

1. TEATEET - FHAAE fafQy 3R siafes fafr e 61 & Aecaye? aram €| siagia fafd i3t va sk
TEAT3T & IFTABRT 3R dHiedt Bl AT FAT | SIRTE At va srafe e & e o war fafaaansit
& e o9 §HT | faare o1 Rva wr | geaun ae e
T RIS Ry 3R sriafe R v & Fiefet HaTar & 197 § I7 8Y 3TET-376T9T Flefeit SIITATE &2 30
HIY P GHSTA & ToT HEad: & fgia &

1. Uhcadey fRAEId (Monistic Theory)

2. edard) f¥Eid (Dualistic Theory)

2. IATE AT &1 31 - IR Tl ot va Rigral &1 g Fog & ot T, HAVET 61 A TS
ot ot cafiat 3 i Gt o R fa s | ae et vt o e s

o dfar

o USRS HIY
o Jgudenfa

o FREITAUR
o FAEANIRPR

o HHA DI

3. AR AT AIRaTTorRT faT 1 379 - Municipal Law 3 dTcqd Rl T & AR AT e FHA A & | TS
T Y WA & iR cafhal va TEun3i & AABRT 3R dcdeal @ fAafa war & | sereor

o HIUTTA Plefel
o 3OS Pl
o WfaET P
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o WU Pl
o URATHTAD el
4. AP faf va 3naRe A & T qav - s a1 Al & Ta9 & FE7 u4 370 wa9T 3R mafFewar

et o e - AR RS STR RA are A A

T T4 BT 3R & & Fore e fafaamait & srerer srerer Rigia geqa fre

5. Thcadrey fAgid - MonisticTheory-mma?mm@?ﬁﬁﬁmmmﬁﬁ
I SHTEAT & AT & | H FAGid & IgaR- 3iaigia fafe 3 safies i &t srerer. 3rerr coqend 7@
%, Ifew v & et caarar & "eT |

vAE qHgR
o Y PHeH (Hans Kelsen)
e  IeIUTEE (Lauterpacht)
&Y FAdard
1. 3RET Ud 3R fafd v & lefet caavdr & AT
2. IR AR T & MR DA AR TR ¥ |
3. AATE fafQ ol ey et o ForT TR 376797 & SR Plefed Il i AT el aidiT|
4. v & R o e vahea ardl 3T fafd o urafdsar g €
H
o HRTET HeANT Pl Ferar [Ferar |
o U gRI HATER I ol uTeled GATIT 2T 2|
o R R & e ot UeETr 3T |

AT - 39 FAgTd &Y 3T 37 3TUR W ST & fob goft ot i gdeanfae caaeamd srerer.3remr
3R R FAf Uedies Tog # Fad: Al & JehelT|

6. §TaTEI fAGId - Dualistic Theory - §aTa! AT & TR AaTE fafdr 3R safkes fafdrar srerrarerer
el § 3R 3rerer-3rerer vt b AEfa wch §1 o g de

o CTSU (Triepel)

. ﬁm(Anzilotﬁ)
A&y AAuard

1. 3IRTE vd 3aRe fafd &t 3reer 31e7eT Frefetl caaeand £

54



PUBLIC INT LAW JULY 26

2. QI8 I3 & |

3. At 3rerr.3rerT faudt o fAafa s |

4. IRER Faf ol e AT §RT AT et o foll HTHTAT: 38 T Bl A ATfH HIAT
HTaRT BT &

5. ERE TR W ARTET [Tt o A &t 579 3¢ 3Fd §U & GRe el o eeal a1 AT |
g 3R 3R st 3R
YR AR JiaRe At
SE] HRTET & T &b WA
fawg T & HIEY caferdl & TAUPR Td el
ad iy uagar e va =R A

gAaT TS h dra ] ER T

7. Vehcaara) Ue gaard) figia 3 3iey

YR Uehcddidl figid  gaard) fagia
Ieh STaEAT Teh cqaqEAT al 3{elaT gAY
RiEL) A RER S e e T &

JRTET Faf &1 gier EY oL & Tahel & TR TaRIH & TohdT &

AT gASH hodd, dleUTEE  TI3U, Tlataer

8. W # U 3R i vep AT e ¥opivT 3raamran aran & | SRy dfarane 3 3iaRig Rfy g wfia
T Ageaqul graure

TG 51(c) IFTOG 51(c) I HFAR T g P Hheicd & (b ag: Fapd [afd va w0 gadr aiear s ufa
HFHTA DY TeTar |

HTSG 253 TG 253 HHG DI IFAVEY HIAIT Td FHASIAT &l AT A & rT hiefed a1t & Afeh Ut
AT E| 37T: STl Fohal ITARTERT T ol TR I TR It H ST AT HTATF &Y, Tl AHId: HAG GRT

e TATAT ST § |

AR ~ATaTerT HATE AT v 37aRTEI 3ifRaaT o1 Uer ee] Shiefed i < o fort o devd &,
fIRIUeR Ta 9 SR FHIA ¥ AS fARg A 8|
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SH ATl H Hellel =ATATeT o A3 ehT GL&T A Hel T TEMTAG T HHA HRTET ITHHHAA el
3RTET AR T TERT fordT|

HGie - STl SR I 3 IS TUE TGN = &Y 3R IFRTET AT R FiefeT A 391 7 &, a8l IR
TTeIeT T TANIT el PlefeT hr cgrear 3 o s aspar |

10. ey IRTET afY va 3irafes Al & dau o FEad: Thcaardy va gaard) Rigiar gRT G 12
€| Thcaare) Rgid el ol Ueh & Plefell cTaTUT & HIIT AT &, STaIfh §arardy Fagia gt dr eldT. 376191 va
TIAT PIeH SHATATY ATAAT & | MY AP THI 3 ¥t b T HoR 37 PR & 8 T&T & | AATTRIBR,
TATIROT, STUR AT HARTEIT ORI S 8191 7 HRTEIT FafQ o exe drefai I THTa dect S I & |

Hd: EWWWW@W%*WWWW(Harmonisation) Prel

3k %k ok %k 3k >k %k 3k %k %k %k k k% kkokkokkkokkokkkkkkkokkkkk e —— 3k 3k 3k 3k 3k 3k %k 3k %k 3k %k % %k %k %k kk

date 24.08.2026

5 Important Questions — 20 Marks Each

No. English Question &arus
Explain the relationship between IFRTE Ay 3k serafemarga R & fa gay
International Law and Municipal Law.

1 : P T HIfAT| ThHAEIE (Monism) 3R Edd1E (Dualism) &
Discuss the theories of Monism and .
Dualism. Rrgiat fr fad=gar Hifow|

Explain the relationship between Customary TATIT 3cRTE fAf (Customary International Law) 31
International Law and Municipal Law. TIRUITEIRTERT A & fra gy TaE Hifw)

Explain the relationship between ! S (Conventional
3 Conventional International Law (Treaties)  International Law) Wm/wnﬁﬁ'aﬁhﬂm
and Municipal Law. =E 1)

Discuss the position of International Law in AT R cgaear 3 m@.q Ry fr Ay Y
4  the Indian Legal System with special . .
fardaan Hifaw, Y §0 & ARG @iy & @59t |

reference to the Constitution of India.

Discuss the theories of Monism and TehdTdTE (Monism) 31X §dTE (Dualism) & fogial dr
5 Dualism. Which theory is followed by India 1 N T F fafr i T Ry

in relation to International Law and

Municipal Law? HIY 7 HRA Fore RIgial o1 a7 T &2

answer

Wﬁ@l’ Table & T Topic
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Point
TSI AU 3T R
International Law Law gc.>vern|ng. relations betwee.n.States and T s
other international persons/entities.
& arelt fafe |
forelT o & TR o9 @it aTell
Municipal Law Domestic law applicable within a State.
TP At |
Main Issue How does International Law operate within m@ﬂmmﬁfﬁmﬂmﬁ
domestic law? IR &2
Monism International Law and Municipal Law are parts of HRTE fafe 3R T fafr v &
one legal system. T cTTEAT h HET S|
Dualism International Law and Municipal Law are AR g a ﬁ'@'&ﬁ?(lglq faferay arefar
separate legal systems. 37T AT cIaeEaTT E|
Customary Law developed through general State practice Tl & AT uUT 3R 38 At &
International Law accepted as law. F =R v & fasfaa [t
Conventional Law contained in treaties/conventions between T3t & dra afat3iferaagi A 2 %El
International Law States. fafer
Treaty obligations generally require domestic A & arfdeat e ST IPRETIIE
India — Treaties  legal implementation where domestic TATA AT ISl b ToIT AT EI'QF{\
rights/obligations are to be created or changed.
T G AT AT USAT & |
TSI AP Ry 3k R et
Article 51(c) The State should ff)stte.r respect for international FUR TR
law and treaty obligations.
ATy |
Article 253 Parliament can make laws for implementing e AT, HHSNAT 3N HTHHFAT BT
treaties, agreements and conventions. ST a;ﬁvq»,k_kd TAT P &

Important point

India generally follows a mixed/practical
approach rather than purely Monist or purely
Dualist.

R QUIA: TehdTare 1 quTd: §ddTar
TRdIuT & g AT carasRe
TTRPIUT UATAT & |

details answer

question. Explain the relationship between International Law and Municipal Law. Discuss Monism and
Dualism.
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1. Introduction International Law regulates relations between States and other international persons, whereas
Municipal Law means the domestic law operating within a State. The important question is:

When a rule of International Law exists, how does it become applicable within the domestic legal system of
a State? This question has given rise mainly to two theories:

1. Monistic Theory
2. Dualistic Theory

2. Meaning of Municipal Law Municipal Law is the internal or domestic law of a State. It includes the
Constitution, Acts of Parliament, rules, regulations and judicial decisions applicable within that State.

Aorurferent faflr & 3mery T i 3rafes ar e Al @ | saat widura, §ue grr g« v s, @aa,
fafeger gor =Rs Ao enfda S 81

3. Monistic Theory — Thdrardy g According to Monism, International Law and Municipal Law are not

completely separate systems. Both form part of one unified legal system. Under this theory, an international
rule may operate within the domestic legal system without necessarily requiring a separate transforming
legislation, depending on the constitutional system of the State.

Main points
e There is one legal order.
e International Law and Municipal Law are closely connected.
e International Law may have direct domestic effect in some monist systems.

e The theory is associated particularly with jurists such as Kelsen.

THATATg! Fgid & HFaR FRTER [y 3R T fafdr g e s caaead A6 §, afch d uam &
ot caawar & HTE|

4. Dualistic Theory — mmAccording to Dualism, International Law and Municipal Law are two

separate and independent legal systems. International Law governs relations at the international level,
whereas Municipal Law governs individuals and institutions within the State.

Under a dualist approach, an international treaty may require domestic legislation before it can create
enforceable rights and obligations within the country.

Main points
e  Two separate legal systems exist.
e International Law operates internationally.
e Municipal Law operates domestically.
e Treaty provisions may require domestic legislation for enforcement.

e Triepel and Anzilotti are associated with the dualist approach.

Eare) Rigid & AR AHRTE fafdr 3k T Rl &Y remrsreT vd Tad Rfte caaeand & | iR
& gaui o fAaRa Hdr |
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5. Position in India — TR # f&AT India does not follow a completely pure Monist or completely pure
Dualist approach.

Article 51(c) The Constitution directs the State to foster respect for international law and treaty obligations in
dealings of one nation with another.

HITOE 51(c) T I AET & dra Fadt 7 FeRTEr fafdy 3k @fr-arRicat & ufa @ gei o Agergars|

Article 253 -Parliament has the power to make laws for implementing treaties, agreements and conventions.

e 253 THE A AT, Faeidr 3R 3Tt o A ate & o drefe g i 21k TeTe AT ¥ |

Therefore, in India, treaty obligations do not automatically become enforceable domestic law merely
because India has entered into a treaty where domestic implementation is required.

6. Important Indian Case [ViGEaNDNANSHWAIBNAIPAtSIVAURIONIOMINGIANA969)

The Supreme Court considered the relationship between treaty-making and domestic implementation. The
case is important for understanding that the executive has power to enter into treaties, but where
implementation of a treaty requires alteration of domestic law or creation of domestic rights/obligations,
Parliamentary legislation may be necessary.

7. Difference Between Monism and Dualism

Basis Monism Dualism
Legal system One unified system Two separate systems
. . International and domestic law are International and domestic law are
Relationship .
interconnected separate

Usually requires

Domestic application May have direct application
PP Y PP incorporation/transformation

Main jurist Kelsen Triepel, Anzilotti

Treaty . L Generally requires domestic

. . May not always require separate legislation )

implementation implementation

Indian position Not purely followed Important features are followed

8. Conclusion The relationship between International Law and Municipal Law is an important issue in
international jurisprudence. Monism considers both as parts of one legal order, while Dualism treats them as
separate legal systems.

India follows a practical/mixed approach, particularly reflected in Articles 51(c) and 253 of the Constitution.
Therefore, the effect of international law in India depends upon the nature of the international rule and the
requirements of the Indian constitutional and statutory framework.

U4 1 — RPN R 3R Frufere RfY & o dav Toy ffSw| vwdrarg ik ddaag & Rgial H
e fifaw)

1. TEATIAT JRTE AR TaT 201 33 3TRTE Fean3tieattal & dra gadi o fFafRa adr g, safe
AIRYTTerT A (Municipal Law) 8 311 T & e AT TET fAfI A &
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ATT YA TE ¢ 1o - HRTE Ry i1 i et oy er oy ek AT 3 o uapR e @ &2 s wag &
q&gd: &1 g ¥

1. Uhdldiqg (Monism)

2. aFEI'IE(DuaIism)

2. FoTforenT fafer @ 37e Forurfore fafer aea &t srafte ar oo fafdr &1 saa wfaura, §oe grraame
T e, faaa, fafaga AR =Re Ao anfaa aa €l

3. Toharard! fAgid - ThdTaTg & FJaR T fafr ik aerarfore fafr gt aXe 1o 3o coaeamt
T €| &Yt T 8 TaTies caem o oo €|

A& 9T

o T A Al caEAT A ¥

o NPT IR T AN F afmFauard

o FOSATH FATET FATH T A T WY yaTe & Hehel &

o 3O A HTHIY AW FT F Kelsen T SNST SATATE |
4. 5 are) Rgid - 8 a18 F 38R AT fafd 3R ForurfereT fafd &Y srerer-3reer v Fads fAfds
TgEATE ¥ | IRIE fafd st & dra wedt o fAdfa s €, stafes aararfoe fafd 1o & i)
cafrat ud GEn3t & Gaet B P fya wed |

o Y337 AR cHaTaTd A ¥

o AP faf RTHT TR WA & |

o  IRUIfoIT AR e ER W eI ¥

o TP O TR W AT I & o Il Y 3TaRIBAT & Tehell & |

o Triepel 3R Anzilotti 38 fagia @ 2 ya@ fafddan ¥

5. AR 3 T - R QoT ®U A 7 Y Uhel a1y & 3R 7 & quT &u & § arer | 7R 3 SraeIiRe A3
TiR@IoT iewrg gar e

TG 51(c) - T I IFT & dra G4l 7 iaxigra fafdy ik w@f-aRcdt & ufa aeae ae & uama
FLAT AT

FHJTde 253 - TG B A, Farsiial 3R 3fHTFAT Y e & Forw et aarey &1 afes ura 1 gafere
AR H Pael AT A A B ST ATT A & treaty provision FIT: B[ lele b ¥ H AL & SATdT,
TR ST TR 3 TAPR AT ST TATH /Aol b Tell SIefel IMaRID &l |
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T dTe W Ty &t ufeh 3R AT & eo] RhaTeaer &Y Tevstel & forw geayut & | afe; el & vt aireg
& & foT e @I A TRad a1 AT IR ISR G R—IcT T 3TaTeh &, o FHE GRT Dlefed dr
STTEAT AT B Hehell &

7. Tohararg 3R §darg 3 3T

3MUR ThHATdIG defare

fafres caaear ve Ggh caaed &l 37eT9T SIIEATT

Y EIGEEE SSRERCIRY

WA S ATHA H YcIaT AT : B FohdTeadd 3Taddh
ggE fAfdar Kelsen Triepel, Anzilotti

e 3T PlefeT EHRAT AT el T Plefed Dl ATARTRT & Tehcll &
IRT PUCECIDGE) ST $S AecdqOT ded e

8. forseny - iR fafy 3R FvRuTforeT fafdr & dde oY georera) & forw wedrars 3R gdare &t sigcaget
€| ThdTaTE, SIeT ol Teh T cTaTT &l HTIT ATAT &, STATh §AdTG, GIel el 3TeTaT-37eldT fafdeh caaeart
AAATE| - AR H Articles 51(c) 3R 253 & 3TUR W Tk TGN/ fATAT T f¥ahIoT fe@rs ST g |

% 3k ok ok ok ok ok ok Kk ok %k ok %k %k %k ok ok ok ok ok ok ok ok ok kok k 3k 3k ok ok ok Kk ok ok ok ok ok ok Kk ok kok

date 25-08-2026
arrest section 35 to 38 of BNSS procedure to arrest.

Arrest — Sections 35 to 38 BNSS

Section Topic

Section _ _ gfore fher aRfEufaal & faar are PRear
When police may arrest without warrant

35 F Thdl ©

Section Procedure of arrest and duties of officer making PRI &1 gfehar 3R gford 3w &

36 arrest FHacd

Section . . .

37 Designated police officer ATfAT o TR & egaer

Section Right of arrested person to meet an advocate of fIRTAR =g &l ISdre & RIT 3T ge
38 his choice during interrogation *F TJhraT ¥ AT &1 3P R
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Section 35 — Arrest without warrant Police may arrest a person without a warrant in the circumstances
specified by the section, particularly where there are reasonable grounds and the statutory conditions for
arrest are satisfied.

Important: For offences punishable with imprisonment up to 7 years, arrest is not automatic merely because
an offence is alleged. The officer must have the required reasons/conditions under Section 35.

Hd a¥ Tk & HRIAO™ el JIRT A hdel IWIT N IRT ool § TREART Tad: a8 & v
g 35 # AuiRa erdf 3Rk FRON &1t 3maIE g

Section 36 — Procedure of arrest
The police officer making the arrest must follow the prescribed safeguards, including:
1. Clearly identify himself.
2. Prepare the memorandum of arrest.
3. Have the memorandum attested by a witness and acknowledged by the arrested person.

4. Inform the arrested person of his right to have a relative, friend or other nominated person informed
about the arrest.

IRTa el arer gfora s r—
1. U U ¥UE Al A
2. FRTad &1 AR IR FEar Tk
3. IR A W are & g 3R FRear «afe & w&d@gpfa o a@mfeal

4. RTFAR cafs @ 386 RWAER, T a1 396 gRT A1fAa g & FIRTFaRT & g@ar e
S & PR A SFHRT ST AT

Section 37 — Designated Police Officer

Every State Government is required to establish a police control room at the district and State level and
designate a police officer in every district and at every police station, who maintains and displays information
regarding arrested persons.

T TR A e 3R ToF T W gfod dela FF H cgaedqm HEr g & a7 g3 5
3R gform aa & arfda gforw 31faerll & cgaear &l @dr &, S TReaRr cafhal @ wafad
SR I@AT § 3R uelid &ar &

Section 38 — Right to meet advocate

A person who has been arrested and is being interrogated by police has the right to meet an advocate of his
choice during interrogation, though not throughout the interrogation.

fIRTaR =afs &t gfod gRT oo & a1 310 gdg & 3fam & fFaa & 3R ¢, afea
T F U (BATS & R TMAR 3URYT {1 AaIAE % ¢

Section 39 BNSS, 2023 — Arrest on Refusal to Give Name and Residence

Section 39 of the Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS) deals with the arrest of a person who
refuses to give his name and residence, or gives a false name or residence.
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STd aﬁé oTh, N-TAT 3R (non-cognizable offence) XA HT IRT Bl W,gﬁ? 3TABPRT &
qroAa—

o 3UATA iR G Ia9 A FAT Aar &, AT
o o A AT A aarar &,

ar gio 38 ARTAR @R Adc! § arfs 38 ugard 3R aeafds Rard &1 uar oeman a1 a9 |

Procedure -

Step Section 39 BNSS

1. =gfth X non-cognizable offence A & IRIT &

2. gfo 3 a@ 3R Far goer ¥

3. ag a/fAad gaa A SER FAT §, T Ield SAHABRT ol &

4. qforE 38 3HD T TEdl Il A & v RTFAR & Fopell &

5. Wel & 3R fFar uar 96 W 33 bond/bail bond WX BIST ST Hevell &

Ife sHH T8 Ugare/Aard 24 6 F gar FE TelaT, A1 g% bond/bail bond & #F IEHY gl
g dr ﬁMagistrateai A T fhar Sirar %

Exam Definition

Section 39 BNSS empowers a police officer to arrest a person who, on being accused of a non-cognizable
offence, refuses to give his name and residence or gives a false name or residence.

YRT 39 BNSS Qo UBRT  TH ehich &l TREAR el & Afh St & S IR-Feiw 3y &
IRT & 30 J1F 3R FarT gaa T PR wRAT § AT Td A1F JUar [arq adqrar g

Section 39 BNSS — Arrest on Refusal to Give Name and Residence

This section is an exception to the general rule that a person cannot ordinarily be arrested for a non-cognizable
offence without a warrant from a Magistrate.

If a non-cognizable offence is committed in the presence of a police officer, and the person who committed
the offence refuses to give his name and residence, or gives a name or residence which the police officer has
reason to believe is false, the police officer may arrest him without a warrant.

The purpose of such arrest is only to ascertain his true name and residence. After his true name and residence
have been ascertained, he shall be released on executing a bond, with or without sureties, to appear before a
Magistrate if so required.

If his true name and residence are not ascertained within 24 hours, or if he fails to execute the required bond,
he shall be forwarded to the nearest Magistrate having jurisdiction.

YRT 39 BNSS — A1H 3R AT 9a= & $pR e W FRTRT
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TE URT AT f9d &1 3uarg & 6 IR-T=7 30y & Fdeaa: Aafoeee & a’e & [&ar
ORearlt 7€ & Sl afg oS IR-T9 Iy gie e f suRRafa & fear ser €3k
Y A dTell eqRh AuaAT oA 3R Farw ga« § R A §, 1 Ied A/ f[ag aaran €,
ar gfor 3R 58 R are REAR & gehar ¥

59 FIRTAR &1 32T had 3THI T A1 AR Farg gar wear g I A 3R [arg gar go
S & de 39 d9e5 (bond), THATAIER F TTY AT AT FHAATER &, 5T A W DIST ST bl &
foF 3TIRIBAT Usa W dg Aforeee & A 3UlfEAd aamm|

arrest by a private person.

Yes. There is an important correction in the comparison: Section 40 BNSS, 2023 corresponds broadly to
Section 43 CrPC, 1973, and both deal with arrest by a private person.

Section 40 BNSS — Arrest by Private Person Section 40 BNSS provides that a private person may arrest or
cause to be arrested a person who, in his presence, commits a non-bailable and cognizable offence, or any
person who is a proclaimed offender.

The person arrested must be handed over to a police officer without unnecessary delay, and in any case
within six hours. If the police officer finds that the person falls within the circumstances specified for arrest,
the police may take him into custody. Otherwise, the person shall be released.

YRT 40 BNSS & HJAR His fAsi cafeh (Private Person) T8 &afh &1 FIRFAR & HHhT & AT
IR iar Fehar —

1. St 3gdr 3uieafa & A-Faadr 3 G MY (non-bailable and cognizable offence) AT
o ar

2. ST 3R (proclaimed offender)

IRTAR afeh 1 T 3eravgsd 8 & 3R BT 66 & MR gfora ARG 1 dtuar
AR T

Section 40 BNSS vs Section 43 CrPC

Point Section 40 BNSS Section 43 CrPC
Law Bharatiya Nagarik Suraksha Sanhita, 2023 Code of Criminal Procedure, 1973
Subject Arrest by private person Arrest by private person
Who can . .
Private person Private person
arrest?
. . . Non-bailable and cognizable offence Non-bailable and cognizable offence
First situation . . . -
committed in his presence committed in his presence
Second
. . Proclaimed offender Proclaimed offender
situation
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Point Section 40 BNSS Section 43 CrPC

Hand over to

oolice Without unnecessary delay Without unnecessary delay
Time limit Within 6 hours Within 6 hours

Important correction for your notes

You wrote “Section 40 BNSS and Section 43 CRRS.” Write:

Section 40 BNSS, 2023 — Arrest by Private Person
Section 43 CrPC, 1973 — Arrest by Private Person

Exam-ready short answer

Section 40 BNSS empowers a private person to arrest or cause the arrest of a person who, in his presence,
commits a non-bailable and cognizable offence, or who is a proclaimed offender. The arrested person must be
handed over to the police without unnecessary delay and within six hours.

YRT 40 BNSS fSi cafeh &l 08 okl FIRTAIR o a1 FRTaR eara &1 31feR &t &, S
sadT 3URYTT # IR-FTAAN T T JWY T & I Od 3 & IRFaR cafs & e
HATaRIS S8 & AR 3R o8 9¢ F AR gfed @1 digar maeas Bl

Section 35(7) BNSS Section 35(7) provides special protection to a person who is infirm or above sixty years of
age. Where an offence is punishable with imprisonment of less than three years, such person shall not be
arrested without the prior permission of an officer not below the rank of Deputy Superintendent of Police
(DSP).

In simple words: If the offence carries imprisonment of less than 3 years and the accused is infirm or above 60
years of age, prior permission of a DSP or an officer above that rank is required before arrest.

YRT 35(7) BNSS: TG 3OTY A 39 A HA H PRGN AR & 3R AR A (infirm) AT 60 a§
¥ 3Q® g Fre, dl 38 TRFAR & A Uso! Deputy Superintendent of Police (DSP) T 3HA FUT &
HRAFRY A g 1A 3aeTd ¥

Section 40 BNSS — Arrest by Private Person Section 40 BNSS enables a private person to arrest a person in the
following circumstances:

1. Arrest by Private Person A private person may arrest or cause to be arrested:
(a) any person who, in his presence, commits a non-bailable and cognizable offence; or
(b) any person who is a proclaimed offender.

The person so arrested shall without unnecessary delay be handed over to a police officer or shall be taken to
the nearest police station.

2. Action by Police If the person arrested appears to fall within the provisions relating to arrest, the police
officer shall take him into custody/re-arrest him. If there is no sufficient ground for arrest, the person shall be
released.

Important Point A private person does not have the same general power of arrest as the police. Section 40
permits arrest only in the specific circumstances mentioned above.

Simple Formula Non-bailable + Cognizable + committed in private person's presence
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OR
Proclaimed offender

2

Private person may arrest

\

Immediately hand over to police / take to nearest police station

URT 40 BNSS — S afh gRT ARG g el cafth 08 <afh & IREAR & Geohar & 4T
IRTaR &ar dehdr &—

1. S 3 sufeufd & -Faed) 3R S99 mug aar &
2. ST 31T (Proclaimed Offender) &1

RwdR <afeh 1 Rar serags 38 & giow 3Ry @ dvear gon a1 33 fepeas gfew a=r @
ST 21|

39k W pointﬁ “arrest by Magistrate”GﬂSﬂT q& Flﬁf %I Magistrate gRT ORFARY 3797 Uraea &1
qrg T HI Trick

Section 40 = Private Person Arrest

Non-bailable + Cognizable offence in his presence
OR
Proclaimed offender

\Z

Private person can arrest
N2
Police &l ERT-T Eigar / nearest police station o SEr

Principle: A private person has a limited power of arrest. The right to arrest cannot be exercised arbitrarily; it
must fall within the circumstances permitted by law.

In the context of the old Section 43 CrPC, the provision permitted a private person to arrest someone who
committed a non-bailable and cognizable offence in his presence, or a proclaimed offender, and the arrested
person had to be handed over to the police without unnecessary delay.

30 AHC &1 &I bgid I8 & o Ash cafe & Prarl & 3T o a8 81 g Faa deaa
R AuiRa aRfeufaat & & frd caf & AReaR & Foar &
Dost Mohammad v. Emperor, AIR 1945 — A private person can exercise the power of arrest only within the

limits prescribed by law, and the arrested person must be handed over to the police without unnecessary
delay.

section 41 BNSS and section 44 of crpc.

Section 41 BNSS — Arrest by Magistrate - Corresponding provision: Section 44 CrPC, 1973
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Yes, Section 41 BNSS deals with arrest by a Magistrate. Its corresponding provision under the old CrPC is
Section 44 CrPC.

Under Section 41 BNSS, when any offence is committed in the presence of a Magistrate, whether Executive or
Judicial, within his local jurisdiction, the Magistrate may himself arrest the person or order any person to
arrest the offender. The Magistrate may then, subject to the provisions relating to bail, commit the offender to
custody.

YRT 41 BNSS — Aforee gRT fTRwary afe fre aafoeee Hrsufeafd 3 sud T 8afleR &
3T S IIUY fpar Srar §, O AfSeee—

1. T 30 P PREGR H Ghar &, A1

2. fraY 3T cafes a1 38 ORFAR R &1 e & HeheT &1

hh 916, AT F T qradgrat & Ja, AToRee 38 <aih Pl ARG (custody) H IS TehT
]

Short Exam Note

Provision Subject

Section 40 BNSS Arrest by Private Person

Section 41 BNSS Arrest by Magistrate

Section 43 BNSS Manner of arrest and duties of officer making arrest

Section 44 BNSS Search of place entered by person sought to be arrested

question. who is magistrate and how many types of magistrates? Who is a Magistrate? — Hﬁﬂ%‘c’ Bl
BT &2

A Magistrate is a judicial or executive authority empowered by law to perform certain legal functions, such as
taking cognizance of offences, issuing warrants, granting bail, conducting inquiries/trials where authorised, and
passing orders according to law.

ATTEET (Magistrate) a5 AFF 3RFR § 7 Fea gRT Fo a1fds I FREIGHT AfRAT verT Hr
g ¥, SN UG H AT AT, IRE AR AT, FTHATAT ST, ST/ fAaROT et q&AT dlefed &b
HIAR 31 Ui AT

Types of Magistrates under BNSS For your BNSS exam, remember these main categories:

Type
1. Judicial Judicial Magistrates exercise criminal judicial =A% Al F§€ M AreTet #
Magistrate powers. 1R AfhaT &1 gAT A
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Type

o SOy T A o 0 8
xecuav V V W |

Magistrate aw P P & Y FRIPRY/fAare gafhat &1 gaer Fa

Judicial Magistrates are further divided into:
e  Chief Judicial Magistrate (CIM)
e Additional Chief Judicial Magistrate
e Judicial Magistrate First Class (JMFC)
e Judicial Magistrate Second Class
Executive Magistrates include:
e District Magistrate (DM)
e Additional District Magistrate (ADM)
e  Sub-divisional Magistrate (SDM)
e Other Executive Magistrates appointed under the BNSS.

For Section 41 BNSS When we say “Magistrate” in the context of arrest by Magistrate, Section 41
specifically refers to a Magistrate, whether Executive or Judicial, within whose local jurisdiction the offence is
committed in his presence.

question. give me the chart of magistrate and power of them?

answer. Chart of Magistrates and Their Powers

Magistrate Main Powers / Role

Highest Judicial Magistrate in a district; supervises fSTet &1 3 1 = up j IEQE;
Judicial Magistrates; can pass sentencesupto 7 31 =IT1h ZFIi?N%AE“I Fr cE@

years, subject to statutory limits.

Chief Judicial
Magistrate (CJM)

CRGIE
Additional Chief CIM ERT/3TT =Tl &
Judicial Exercises powers of CJM as assigned by the High e et
Magistrate Court. R 3 ? S
(ACIM) TANIT AT B

Judicial Tries criminal cases within its jurisdiction; may

impose imprisonment up to 3 years, fine up to & & 3aY¥ g &I
Magistrate First P P p y p Pl & IHJAR

Class (JMFC) ?50,0.00, or both, and community service as 1T, 250,000 dH %Fﬁ?ﬂ afe e
permitted by law.
bl B
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Magistrate Main Powers / Role
Judicial Tries less serious criminal cases; may impose HH AR oA F1FAA HY
Magistrate imprisonment up to 1 year, fine up to 10,000, or ged é hd %; 19 T hHr T,

Second Class both, and community service as permitted by law. £10,000 T GE?‘HT e & gepar B

ALId: ISR/ fAare afhal @

Mainly exercises executive/preventive powers,

Executive
Magistrate such as maintaining public order and dealing with TJYIT &IAT &, S eh TIEAT
certain preventive proceedings. JATT @

District Chief Executive Magistrate of the district; exercises

' forer &1 gegE driuTes AfSece
Magistrate (DM) executive and preventive powers under BNSS. <<l
Additional
District Exercises powers of DM as directed by the State ~ Iod HIPR & TAEATTAR DM
Magistrate Government. G UfehaT T TN AT B
(ADM)

Sub-Divisional Executive Magistrate in charge of a sub-division; .
3UEs H JHW HRAUTAS AfSEee
Magistrate (SDM) exercises assigned preventive/executive powers. !

Important hierarchy

Judicial side:

High Court

NZ

Chief Judicial Magistrate (CJM)

NZ

Additional CJM

NZ

Judicial Magistrate First Class (JMFC)
NZ

Judicial Magistrate Second Class
Executive side:

District Magistrate (DM)

%
Additional District Magistrate (ADM)

N2
Sub-Divisional Magistrate (SDM)

\

Other Executive Magistrates
Exam & I8 &Y For your Section 41 BNSS — Arrest by Magistrate, remember:

A Magistrate, whether Judicial or Executive, may arrest or order the arrest of a person when an offence is
committed in his presence and within his local jurisdiction.
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T freT Judicial TT Executive Magistrate T 3ufEAfa & 3R zad T 3f¥eR &7 & Fﬁl’% IOy
frar Srar &, Y 9% Tag PRTART &R @har & a1 R 3T ogfh Y FORTARY &1 3eer & Tehar
gl

magistrate
a judicial performance by the person.
b at revenue collect time he called (collector).

additional session judge.
session judge.

when matter pending in huge number than 2" class magistrate will be available.

first class magistrate CJM court.
second class / civil judge jr division available in uttar Pradesh.
magistrate

assistance magistrate

70



question -

PUBLIC INT LAW JULY 26

MAGISTRATES UNDER BNSS, 2023

(HIERARCHY & SEQUENCE)

JUDICIAL MAGISTRATES

(Exercise Judicial Powers)

.

1. CHIEF JUDICIAL MAGISTRATE (CJM)
« Highest Judicial Magistrate in a district.
« Supervises other Judicial Magistrates.
« Can try cases and pass sentence up to
7 years, subject to statutory limits.

.

2, ADDITIONAL CHIEF JUDICIAL
MAGISTRATE (ACJM)

« Exarcises the powers of CJM
as assigned by the High Court,

'

3. JUDICIAL MAGISTRATE FIRST CLASS (JMFC)
Tries criminal cases within jurisdiction,
* May impose punishment:

- Imprisonment up to 3 years,

- Fine up to 150,000,

- Or both,

~ Community Service as permitted.

.

>

JUDICIAL MAGISTRATE SECOND CLASS (JM 1)
Tries less serious criminal cases.

May impose punishment:

= Imprisonment up to 1 year,

~ Fine up to 110,000,

= Or both,

~ Community Service as permitted.

4

IMPORTANT POINT
For Section 41 BNSS (Arrest by Magistrate):
A Magistrate, whether Judicial or Executive,
may arrest or order the arrest of a person
when an offence is committed in his presence
and within his local jurisdiction.

'

EXECUTIVE MAGISTRATES ]

(Exercise Executive / Preventive Powers)

)

1. DISTRICT MAGISTRATE (DM)

» Chief Executive Magistrate of the district.,
* Exorcises executive and preventive
powers under BNSS.

r

2. ADDITIONAL DISTRICT MAGISTRATE (ADM)

« Exercises powers of DM as directed by
the State Government.

.

3. SUB-DIVISIONAL MAGISTRATE (SDM)

+ Executive Magistrate in charge of a
sub~division.

« Exercises assigned executive /
preventive powers.

4. OTHER EXECUTIVE MAGISTRATES

+ Other Executive Magistrates appointed
under the BNSS.

r

r

Judon! Magmstrates (Judicial Powers)

| Exmcutive Magistrates {[xecutve Powers|

answer. Trespass to the Body
Trespass to the body means direct and unlawful interference with another person's body without lawful
justification or consent.

Trespass to the body & 3 & frell cafth & XX  far s 3SR a1 dgafa & geger 3R
HAY TEANT FAT

Examples

Hitting or beating a person - Battery

what is trespasser of a body? is this crime?

Trying or threatening to unlawfully touch/hit a person - Assault

Unlawfully confining a person - False imprisonment
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Is it a crime? - It can be both a tort (civil wrong) and a crime, depending on the act and the applicable law.

Exam line: - Trespass to the body is an unlawful direct interference with a person's body. It may give rise to
both civil liability and criminal liability, depending upon the facts.

Trespass under BNSS Trespass is not mainly defined in BNSS.
BNSS, 2023 is a procedural law dealing with arrest, investigation, trial, bail, etc.

The offence of criminal trespass is defined under the Bharatiya Nyaya Sanhita (BNS), 2023, Section 329.

Term Law Section

Criminal Trespass BNS, 2023 Section 329(1)
House-trespass BNS, 2023 Section 329(2)
Punishment for Criminal Trespass BNS Section 329(3)
Punishment for House-trespass BNS Section 329(4)

Simple meaning - Criminal trespass means entering another person's property with the intention to commit
an offence, intimidate, insult or annoy the person in possession, or unlawfully remaining there with such
intention.

forell gaR cafth & ot arell Huld 3 UMY L, 3, YA TRA AT WAT Fe F G 4
AT HIAT AT 3T & aﬁ I I&T criminal trespass hgelldl gl
Important for your BNSS notes

BNS = Offence
BNSS = Procedure

So, in an exam, write: Criminal trespass is an offence under Section 329 BNS, 2023; BNSS provides the
procedure for dealing with such offences.

question:- give the details on hierarchy of the criminal court?

answer
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& Simple Hierarchy Chart

CRIMIMAL COURTS TN THDIA @)
|

I I
HIGH COURT SUBORDINATE

[ CRIMINAL COURTS

I I

| T . 1

| | |
Criminal Appeals COURT OF SESSION  MAGISTRATES
& other powers | |

| ——
| |  uprcza EXECUTIVE
SESSIONS ADDITIONAL MAGISTRATES MAGISTRATES
JUDGE SESSIONS | |
JUDGE | |
L 1

| B | g |
l | ! l

JMFC M I1 DM SDM

1. High Court
e Highest court at the State level.
e Exercises criminal appellate and other jurisdiction according to law.

e (Can pass any sentence authorised by law. Under Section 22 BNSS, a High Court has this sentencing
power.

2. Court of Session

Under Section 8 BNSS, a Court of Session is established for every sessions division and is presided over by a
Sessions Judge appointed by the High Court. Additional Sessions Judges may also be appointed.

Main officers:
e  Sessions Judge
e Additional Sessions Judge

A Sessions Judge or Additional Sessions Judge may pass any sentence authorised by law, but a death sentence
requires confirmation by the High Court.

3. Judicial Magistrates
(A) Chief Judicial Magistrate — CJM The CJM is the senior Judicial Magistrate in the district.
Under Section 23 BNSS, a CJM may pass any sentence authorised by law except:

e Death sentence

e Imprisonment for life

e Imprisonment exceeding 7 years.

(B) Judicial Magistrate First Class — JMFC Deals with criminal cases within the jurisdiction given by law.
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(C) Judicial Magistrate Second Class — JM Il Deals mainly with less serious criminal matters within the
jurisdiction given by law.

4. Executive Magistrates These are different from Judicial Magistrates. They mainly exercise executive and
preventive powers, particularly concerning maintenance of public order. Important positions include:

e District Magistrate (DM)

e Additional District Magistrate (ADM)
e Sub-Divisional Magistrate (SDM)

e  Other Executive Magistrates

Exam Memory Trick Remember the sequence:
HIGH COURT ->» SESSION COURT -> JUDICIAL MAGISTRATES -»> EXECUTIVE MAGISTRATES
And within the Sessions Court: Sessions Judge - Additional Sessions Judge
Within Judicial Magistrates: CJM -> JMFC - JM Second Class

Important: Section 6 BNSS specifically lists the classes of criminal courts, while Sections 8 onwards deal with
their constitution and related matters.

1. 3T =1 (High Court)
o IE TSI TR &I Faled AT &l
o WIS A A I AT =T s HRABRT HT TANT HAT &
o 3T SAATAT Pl gRT ST P o <3 & T

2. QT =ATATAT (Court of Session) TcAdh Sessions Division & oI VAT ATy TS foham Sram
T15ad gAE IfAER:

o Sessions Judge (831 TST)

e Additional Sessions Judge (IfaR® &AF )
QA ST Il gRT AP &5 & Wbl &l Fcges & v Tea ~ararerd & g meras i §
3. 7g1A% ATSELE (Judicial Magistrates)

(i) Chief Judicial Magistrate — CJM
o T3 &1 U@ =AR—% AfGee|
o T & AR 798 6 B PRIGH S Tl
o g3 AR HTSNad PREE e & Hebell|

(ii) Judicial Magistrate First Class — JMFC
o  TAT INTAS AHA Hr FAaS IR ¥
o BNSST AR UiRa Hem a@ &3 & Fhar ¥
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(iii) Judicial Magistrate Second Class
o 3UATPd HH THR UG ATHAT P FAdTs HAT &

4. FRUTAS #IGELT (Executive Magistrates) STl qLY FTY FREUTTD JaT FarR® Aafeat & ggier
BT ¥ AT Ue:

e District Magistrate (DM) - e ?FI‘%IRT:T

e Additional District Magistrate (ADM) — 31fafR=s Torelm ?FI‘%IR'C'

e  Sub-Divisional Magistrate (SDM) - 3U-Hsd HT%R-'QT:'

e 3T Executive Magistrates

e, @ Hr @75 High Court - Sessions Court - Judicial Magistrates
3R Judicial Magistrates 3: CJM -> JMFC - JM Second Class
4 Executive side 3: DM - ADM -> SDM -> Other Executive Magistrates

qfiem # g 9T Th A NS ATl B SIEAT T 3 It Y FAra, R,
S TAT =S GRFAT B FrefeT F IFAR aiford P B

question:- type of arrest?
answer Types of Arrest — BNSS, 2023 Arrest means taking a person into legal custody according to law.

Type of Arrest  Small Description

1. Arrest . . . . L .

without Police can arrest a person without obtaining a warrant from a Magistrate in situations
provided by Section 35 BNSS.

Warrant

2. Arrest with . . . .
A person is arrested on the basis of an arrest warrant issued by a court/Magistrate.

Warrant

Under Section 40 BNSS, a private person may arrest a person who, in his presence, commits

a non-bailable and cognizable offence, or a proclaimed offender, and must hand the person

over to police without unnecessary delay.

3. Arrest by
Private Person

Under Section 41 BNSS, a Magistrate may arrest or order the arrest of a person who

4. Arrest by . . . . L . .
) commits an offence in the Magistrate's presence and within the Magistrate's local
Magistrate T
jurisdiction.
5. Arrest by A police officer may arrest a person according to the powers and conditions provided under

Police Officer BNSS, including Section 35.

Exam short answer Main types of arrest are:

(1) Arrest without warrant
(2) Arrest with warrant
(3) Arrest by private person
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(4) Arrest by Magistrate
(5) Arrest by police officer

IRFard & gg@ gpr e are AR, aie g PReary, st =afs R
R, AfSege g1 PRYART qar gied 3feR grr e

kkkkkkkk __—_————————— kkokkkokkkkkkkk _—_—————————— kkkkokkkkokkkk _ ___————————— 3k 3k ok >k 3k 3k >k 3k 3k %k 3k 3k %k k k%

date 25.08.2026 time 11.30 am period 3 Tuesday
theory of international law.
B Monistic Theory and B Dualistic Theory

1. Monistic Theory - Monistic Theory says that International Law and Municipal Law are parts of one single
legal system. There is no fundamental separation between the two.

According to this theory, both international and domestic laws are based on the same concept of law.
Therefore, an international rule can, in appropriate circumstances, operate within the domestic legal system
without requiring a completely separate legal system.

Main points
e International Law and Municipal Law form one unified legal system.
e There is no absolute separation between the two.
e Hans Kelsen is the most important jurist associated with the modern monistic approach.

e Kelsen explained law as a hierarchy of legal norms, ultimately based on a fundamental norm (Grund
norm).

e In case of conflict, the effect of international law depends on the constitutional system of the
particular country.
TehdT aréy ﬁa?r (Monistic Theory)EF 3JAR International Law 3R Municipal/Domestic Law Tdh %ﬁ'
Tl TIGEAT &6 g AT Elala & 9 AT FT & S QU7 s 78 %130 RAgid & 3gaR
HAWE Plefed 3R T Plefed Teh & AMUh Blefell qaeAT ol oEar ¥ saferw o aRiFufdt
H HAWET Pt & AIH e, Flefel) TIET F gAY & Fohdd &

7= fig

e International Law 3R Municipal Law T&h e Plefell TqEAT
et & dra ot sreema & |
o HansKelsen 38 fgid & U@ GAIS AL AT B

e Kelsenal Pleled &P norms &Y hierarchyﬂF ] H HASATAT|

o T AT H conflict @ TR ZHRT FATUIA TIAT S & WAUA IR FIfeT qawdqm i
AR & B
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Simple Example-Zlﬁ' Eﬁl’é &1 foreT international treatyﬁ enfrer ?ﬂ?—ﬂ %,?-ﬁ monistic approachﬁ 38
treaty & fAIAT B T Bl A UHTT STl HHTIAT HAh ATAT AT &, Teifh aredidd T
3F A & constitutional rules TT AT HTaT Bl

2. Dualistic Theory - Dualistic Theory says that International Law and Municipal Law are two separate and
independent legal systems.

According to this theory, international law operates between States, whereas municipal law operates within a
State. The most important jurists associated with this theory are Heinrich Triepel and Dionisio Anzilotti.

Main points
e International Law and Municipal Law are separate systems.
e International Law regulates relations between States and other international legal persons.
e Municipal Law regulates persons and matters within a State.
e International Law does not automatically become part of domestic law.

e Generally, an international rule must be incorporated or transformed into domestic law before
domestic courts can apply it, depending on the country's constitutional system.

a?m'lﬁ ﬁi’lﬁ (Dualistic Theory)ﬂ-‘» 31J8N International Law 3i¥ Municipal/Domestic Law &T 37eT9T-37eleT
IR TTdT PN FGEAT §l International Law AET &Y ¥ AT & g Fa4i AT A g,
Safs Municipal Law fopeY I & 376X cafpal 3R gEamt & gaur & @afa awar

38 fAgid @ 2 UHW jurists & Heinrich Triepel 3{R Dionisio Anzilottil qEg ﬁg
e International Law 3iR Municipal Law &I 3TeT9T-37eTeT systems%l
e International Law HEId: States & /g AT d AIRAT T B
e Municipal Law frET T & 3iARe A o FIRAT war &)
e International Law 3U=1-3T0 domestic law &l & ST

e JIATIA: international rule T domestic Iawﬁincorporate/transform hIAT S Hehdl %,H'IﬁF
domestic courts 38 o] & Heb|

Simple Example - AT NfST TRA fRAT international treaty T TIBR HIAT &1 Hdd treaty TATRR
WA ¥ W AT A a8 HRAT 3grad A Y a9 @ Tl domestic law T8l g ST, AR
dfaue 3R GafT Fea I8 AUiRa & § & 38 Mo TR W S/ ey fear S|

Monistic vs Dualistic Theory —
Basis Monistic Theory Dualistic Theory

Meaning One legal system Two separate legal systems
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Basis Monistic Theory Dualistic Theory
International & Municipal Law Parts of one system Separate systems
Main Jurist Hans Kelsen Triepel, Anzilotti
Separation No fundamental separation Clear separation

International Law in domestic May operate as part of the unified Generally requires

system system incorporation/transformation
Main focus Unity of law Separation of law
Simple Hindi ThdTdG gaag

Easy way to remember

Monistic = ONE - International Law + Municipal Law = ONE legal system

Dualistic=TWO - International Law # Municipal Law = TWO separate systems

Exam Definition

Monistic Theory: - International Law and Municipal Law are different branches of one unified legal system.

Dualistic Theory: - International Law and Municipal Law are two distinct and independent legal systems, and
international rules generally require incorporation into domestic law before they can operate domestically.

Important for LLB: In an exam, also mention that modern practice does not always fit perfectly into either
theory; the actual relationship depends greatly on the constitutional system of each State.

by college lecture
Customary International Law and English Courts

Customary International Law is treated by British courts as a part of the law of the land, subject to the
condition that it is consistent with British statutes. If the highest court once determines the scope of a
customary rule, all the courts in Britain are bound by it.

In case of inconsistency between any clear or unambiguous rule of municipal law and customary
international law, municipal law prevails.

Where municipal law is ambiguous, the English courts adopt the rule of harmonious construction and thereby
avoid conflict between statutory law and international law.

U1 W@'ﬂ fafr (Customary International Law) 3R 3T —arTed

TARTT HARTET fafd & Mfer =ararea &r & Feel (law of the land) T TH HIIT AT &, a0
5 ag feer EFIFE-ﬂ' (British statutes) & AT gl Ife gal=a ==a=reT (Highest Court) R gamaTd
fATH (customary rule) BT ERRT AURT & a1 &, @t e & 3= gl =amarerw 39 Aoy @
e @ R

e ATRUTTOIRT /8], Fefed (Municipal Law) & fReY FaE a1 3rfeey fAad 3R gama saRugia
fafY & dra TR (inconsistency) &, AT Municipal Law WHTAT 91|
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Eﬁ Municipal Law 37/FU¥ (ambiguous) &, T@l 3l =TI Harmonious Construction ('HWGI@T{U?
AIEAT) & fAgid & 31Uarad & 3R 39 UaK Statutory Law 3iR International Law & i eehiig §
TIS PT YA A &

Conventional or Treaty Law In regard to treaties, British practice is based on the constitutional principle
governing the relationship between the Executive (or Crown) and Parliament.

In case of a conflict between a law enacted by Parliament and a treaty, the former will prevail, whether the
statutory provision is clear or unambiguous. If the statutory law (national law) is ambiguous, the court may
look at the treaty for the purpose of interpreting the ambiguous statutory language.

i ar 3fgerw gach 3-1T-IT\"I'§’I'€I' Taf¥r (Conventional or Treaty Law) HfUAT (Treaties) & TIYU &
fafeer vonr g gda@s WUT 3raRd % S SruTfereT (Executive/Crown)3ﬂT g (Parliament)
¥ 9T gay # [IBT Far

IfE FHE GRT FA1T T Flefd 3R et @fY & o Jod &), A F8e gRT 91T 9T Hiefed
(Municipal/National Law) UHTT @19T, I18% % EFI?E-ﬁ UTIT TUE AT AT @l

I Statutory Law (TET FlefeT) AT (Ambiguous) &, dl =IATAT 38 TEUE el AT Hr ITEAT
(Interpretation) A & 32T ¥ AT T Pl W HbdT &l

USA Practice

Customary International Law: The practice of the United States regarding customary international law is
similar to that of the United Kingdom.

Conventional or Treaty Law As far as treaties are concerned, American practice is different from British
practice. In the United States, the position depends upon the provisions of the U.S. Constitution.

Article VI of the U.S. Constitution states that all treaties made under the authority of the United States shall be
the Supreme Law of the Land. Thus, international treaties have a superior status over conflicting state laws,
subject to the provisions of the Constitution.

ARSI T TAT — Customary International Law

YA IRUET fAf: guera g At & 99 # 6gw T IARET & v [ Hr g
& FART ¥

3fPEaT a1 1 Fadt @AY - (Conventional or Treaty Law) ST&T dd TIATT (Treaties) BT TFEY ¥,
IARST g fafeer gr @ reer ®1 3R & Gl & eufa 3aRdr afdure & gauEat w AR
BT

FHARH FRYUAT F Article VIF Fer 71 § 6 G T 3ARS & AR & 3iadia g 73
gofr AT “Supreme Law of the Land” (2T T HaTod Hlefe) @9l | ST FAWRTET FRAAT Y AT
& T FIfAr (State Laws) TR TTATASAT U A &, Afhe I8 T AR Ffura & uraurEt &
IR LI
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State Recognition — I &Y AT

State recognition means the formal acceptance by an existing State that a new political entity has fulfilled the
necessary conditions of statehood and is capable of having rights and duties under international law.

TSI Y ATEIAT (State Recognition) &7 aﬁ%ﬁﬁaﬁéﬁmmmmmﬁzﬁmaﬁ
TH TST & T H THBR AT &, 5 ToT @l T AaTd A QU Al & AR FARET Plefed
F 3iaid 3RAPR T HIcT W@ FhaT ¢l

what is the country attribute means?
Country/State Attributes
1. Permanent population —a settled group of people.
2. Defined territory — a specific geographical area.
3. Government — an organized authority to govern the population.

4. Capacity to enter into relations with other States — the ability to conduct international relations
independently.

These four elements are commonly associated with Article 1 of the Montevideo Convention, 1933.

TRy WA/ AT TAAWATT (Attributes of a State) I 3TITH dod & o Ig AUIRG @1 &
Pl STAITdD Shls Th AT & & A IHedcd @A e—FIR s, AT &7, W 3R
I TSI F @O TARAT R A 47T

Forms / Types of Recognition of a State

In International Law, recognition of a State is generally discussed in the following forms:

Type Meaning

IR AT — Sid a0
Temporary or provisional recognition given when o /GIhX &l UHTAT fSIFor ar
1. De facto the recognizing State accepts that the new A & 'R 5
Recognition  State/government has effective control, but is not %’

yet fully certain about its permanence. TURcT & IR & C{U‘f AR A8
B

Rf¥e A=gar — fFd T /TWAR
& quT 3R 3ifde B A
S|

2. De jure Complete and final legal recognition of a State or
Recognition  government.

3. Express Recognition is clearly and openly declared, such as I /FIE HIIT — I AIAT FTUE
Recognition  through an official statement or treaty. & @ NG & S

Recognition is inferred from the conduct or actions j ”%EI Tl — ST Eﬁl’é o
of a State, even though no formal declaration is YT oF %’f, Jfepa T & Idel] =)

made. H=FAT BT U Tl

4. Implied
Recognition
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Type Meaning

5. Individual Recognition is granted by one State to another TTRITd AT — U T gRI qgﬁ
Recognition  State or government. ToT IT TIPR P AT=TdT]

HHfed AT — s Tt a1 foma
6. Collective  Recognition is given collectively by a group of States _. .
. 8 8 . ybya group AR TS & ATCTH
Recognition  or through an international organization. =
e § E AAAT|

De facto and De jure Recognition

1. De facto Recognition De facto recognition means temporary or provisional recognition of a new State or
government when it has effective control over the territory and population, but its stability or permanence is
still uncertain. It is generally considered a less complete form of recognition.

De facto AIAT (TS HATIAT) T 7Y & R AT TST AT TIHPR P ad AR A1 URTAS
AT &1, ST 38T fopdl &7 3R agl & Saar W yHTdT @I9or o, dfeheT 38hr f&rar ar
Tfca & ar & 3l qff AfRaar @ &

Example: - A State may deal with a new government because it has effective control, without yet giving it full
legal recognition.

2. De jure Recognition - De jure recognition means full, formal and final legal recognition of a State or
government. It indicates that the recognizing State accepts the legal status of the new State or government as
established and permanent.

De jure AT (RAT® FAegarn) & 7 § AT 57 1 TR a1 quf, sitwaRe ik 3ifas aegEh
AT T TR HY § 6 AT G Tl TsT AT T AT PR Pl et FUfT dr wenfa
AR TR AT B

Easy Difference

De facto De jure

Temporary / provisional Full and final

Based mainly on effective control Based on established legal status

Less complete Complete legal recognition

3T /AR A gt/ 3ifas

De jure can’t revoke.
question. Describe De facto and De jure Recognition - 20 Marks Answer — International Law

Introduction
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Recognition is an important concept in International Law. When a new State or government comes into
existence, existing States may decide whether to recognize it. Recognition means accepting that a particular
State or government has the necessary status to participate in international relations.

There are two important forms of recognition:
1. De facto recognition

2. De jure recognition

1. De facto Recognition

Meaning De facto recognition means the temporary or provisional recognition of a new State or government
when it has established effective control over a territory and population, but its stability or permanence is still
uncertain.

The recognizing State accepts the existing factual situation, but does not necessarily accept it as final and
permanent.

Definition De facto recognition is recognition based mainly on the actual and effective control of a State or
government.

Characteristics of De facto Recognition
1. Temporary nature - It is generally considered a temporary or provisional form of recognition.

2. Effective control - The new government should normally have effective control over its territory and
population.

3. Doubt about permanence - The recognizing State may still be uncertain whether the new government will
remain in power.

4. Limited relationship - The relationship between the recognizing State and the de facto government may be
more limited than after de jure recognition.

5. Can be withdrawn - Because it is provisional in nature, it may be withdrawn if the factual situation changes.

Example Suppose a new government comes to power after a political change and exercises effective control
over most of the country. Other States may deal with that government on a de facto basis while waiting to see
whether it becomes stable and permanent.

2. De jure Recognition
Meaning De jure recognition means full, formal and final legal recognition of a State or government.
It indicates that the recognizing State accepts the legal status of the new State or government as established.

Definition - De jure recognition is the complete and final recognition of a State or government as having legal
status under International Law.

Characteristics of De jure Recognition
1. Complete recognition - It is a more complete form of recognition than de facto recognition.
2. Legal recognition - The recognizing State accepts the legal status of the recognized State or government.

3. Generally permanent - It is normally intended to be final rather than provisional.
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4. Full diplomatic relations - De jure recognition may facilitate the establishment of full diplomatic relations,
although recognition and diplomatic relations are legally distinct concepts.

5. International rights and duties - The recognized State can participate fully in international relations, subject
to the general rules of International Law.

Difference Between De facto and De jure Recognition

Basis De facto Recognition De jure Recognition
Meaning Recognition of an existing factual situation Full legal recognition
Nature Temporary/provisional Complete/final

Basis Mainly effective control Established legal status

Greater acceptance of

Certainty Some uncertainty about permanence may remain
permanence

Extent Generally less complete More complete

More readily capable of being withdrawn when

Withdrawal ] Normally intended to be final
circumstances change
Dipl i M full dipl i
ip ?matu.: May be limited ay.support ull diplomatic
relationship relations
Hindi AT / ITEATR AT fafRes /qot Aegar

Difference in Simple Language

De facto “You are actually controlling the country, so we recognize the existing situation for the time being.”

“T arEdg # U W [IF0T X @ &, 33w & hoierd 30 Afd A TR &a &1

De jure “We fully and legally recognize you as the lawful government/State.”

“TH IS QU7 HR B §T & ToI/WGR & § H AT & 817

Legal Importance

The distinction between de facto and de jure recognition is useful because States sometimes need to deal with
a new government before deciding whether to give it complete legal recognition.

De facto recognition allows practical relations with an authority that exercises effective control, while de jure
recognition represents a stronger and more settled legal acceptance.

Conclusion Thus, De facto and De jure recognition are two important forms of recognition in International Law.
De facto recognition is generally provisional and based on effective factual control, whereas de jure recognition
is full and final legal recognition. The distinction helps States manage their international relations when the
status or permanence of a new government is uncertain.
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De facto 3iR De jure Recognition &l ol
20 3/ P FTR — IHARAET AT (International Law)

AT (Recognition) IARXTE Ay & teh FAgcaqoT I@UROT &1 SIa 1S FA1 ToT I AR
IRdea # el §, a1 Aot U3 I8 AU o a@od § 6 38 Aegdr & ST AT A8 | AIdT B
#Y & 5 forell FQW To a1 AR @Y IAWET ot # H197 o & v 3naeas FeEh Rl
UTd ¥, 38 FhIBR |

HATTAT & 3 FAecaqor ThR §:
1. De facto Recognition — ATEATAD /3TEARN AT
2. De jure Recognition — ﬁﬁ?ﬁ/t{uﬁ' AT AT

1. De facto Recognition - AIEITAS AT IEATRN AT

37 - De facto Recognition T 37 & FEY a0 T AT THR Pl IEART AT URTRG AT T, ST
38 fraY &7 3R ael fr sagear W yardt A= safig & o @, aftea sadr feerar ar
Ta¥ica e AT F @

AT 2 aTell Ao I arediaded FAfd & TR Aar &, dfhad F& & f6 38 3ifaer 3k
Tt Rufa & &0 & TfeR &

UTYSATST - De facto Recognition 9§ AT & Gﬂ'?ﬂ'@' T ¥ fFa TSI AT WHR & aredfas 3R
g fagaer o Imaia @ &

De facto Recognition G ﬁfQTNT—ITQ\"
1. 3EAT YA - TE WA JEARN A1 URAF Aegar A Freh

2. yHTdT AT - AT TS AT PR & UTH FTACIT: U &7 AR Saasar W yare Ao ger
Bl

3. ¥UIRAICT & HaY9 H TeE - AT &1 drell T H o7 39 a9 o dax AT a8 & gpar
fF T PR o THI b Far & TN AT e |

4. TfAT HIY - AT & ared AT 3R De facto TIAR & T HIY, De jure Recognition &T Jelell H
e AT Fhd B

5.q0F ol ST Aehcll & - i g IFARN Upfd &1 eIl ¢, safow afg aeafas oRfeufaar
gRade @ ST af Y Iy o T ST Gehar |

FETE0T - AT NfST frel Toeifas aRade & ac th 75 TR T & 3 & 3R U &
AR HIET W gHTdr TG0 T Y oIt &1 o Afd F @ T 38 WHR & AU De
facto IMUR W HEYUIW Thd & 3R I 3@ Toa ¢ 5 a5 W R 3tk T adr & ar a9
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2. De jure Recognition e ar Tﬁ' AT

319 - De jure Recognition & 37 & foRdT T=T a1 TR &t qof, 3itualas 3R 3ifder FreEh AeTar
SATI 3T HY & b AT & aTell U AU T AT TIPR & diefett Afe a1 e ik
AT TP AT &l

GfYSTHT - De jure Recognition A& IST AT TIHR P JaRPT AT & Jada ELUT 3R sfas Pl

AIAT YT T &l

De jure Recognition &Y Rrdyan
1. QUT HATTCT - TE De facto Recognition B JetelT 3 31fF YOT AT erd! &

2. BT AT - AT S dTell Vo AT UTH AT AT WHR H dreeht [ fafy o &R
T &

3. AT TARN - I Had: e o e 3ifad 3R sy #Aeh s

4.1{01' TAITAd HIY - De jure Recognition I}Ifﬁu‘f TSTATAS O TATT R H Terar e ot €1
TeTfh Recognition 31X Diplomatic Relations Tlefell ®T & 3TeIT-376T9T ITURUMT §|

5. AAET IASR 3R Sy - AT I T IaQE Afy & ey @t & ada
I Fadl 7 qUT §T & HAET & FhaT ¢ 3HR 385 FARET ARFR T Fded o ol

De facto 3R De jure Recognition H 3N

3R De facto Recognition De jure Recognition

Iy qAHATT aredfaes Fafa & aAegar qUT Tefelt e

upfa e/ URTHS gt/ 3ifas

3R AT gaTdr foror o e feufa
RfET e & 9N & go AR @ Tadr ¥ Tfica B 3RS TP
e AT HH qof 31 qob

okFufaat & ofada 89 © 3maTgpa T 8

=Id: 37 AT
arqEr awE o o W b AT AfaH ST §
N GITE THARD GIal & Feradr
~ S v R b Tﬁ N
oy F bl ©
B 3 aeafae /AR #Aegar fafe /qut Aezar
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T AT FH AR

De facto “37TT IFad # ¥ W fAI70T T [ &, FAfow g fhererer 30 areafas RBufa o &R
T §1” AT WER B AEAAD AGA0T §, Afhad 396 TIRY @ & ar & 39 g ™f¥aar a8
el

De jure ‘&3 3MUep QUT 3R FrEh T & 3 TI/WAR & T F AT & §17 37U I a1
AR BT 3R 3ifad St AT urg B

EFIFEﬂ'WDefactoﬁT DejureRecognitionaTEﬁHWwwgmﬁmmﬁ
fopell &S TPR & A qUT Plefell AT & @ UGl & TGRS Y TAW I USd &

De facto Recognition TH! HIHR AT UIADRIOT & HTY cFaeiReh HIY TeAed & AT Sl & S
gHTdT fAIF0T I@AT §, STAfh De jure Recognition 3% HAsqd IR TG Frefet Fhpfa @1 gaufd
.y

ﬁl‘ﬁﬁﬁsﬂ TP, De facto 31X De jure Recogniﬁonm@'ﬂ Ry & A= & @ FI'&‘»FI'CLUT ® B

De facto Recognition TTHTI: 3TEATT IR arafee usd AEEor W oamaTRa s §, STdTeh De jure
Recognition QUT 3R 3ifaer @l s gt &

AT &, 51 e a8 aear Hraep afa ar wfRdaa 3eh o ot [AfRa & @

& TleT & T I @ i ana

De facto = AREATA® fAIFUT + EARM AT De jure = Bt FAfd + qoi/3ifas Aegar
date 27.08.2026 time 11.30 am period 3 Thursday
Express and Implied Recognition - 20 Marks Answer — International Law

Introduction - Recognition means the acceptance by an existing State of a new State or government as having
a certain status under International Law. Recognition may be given expressly or may be implied by the conduct
of the recognizing State.

The two forms are:
1. Express Recognition
2. Implied Recognition

1. Express Recognition Express recognition means recognition that is clearly and openly declared by the
recognizing State. The recognition may be made through an official declaration, diplomatic communication,
treaty, or other formal statement.

Definition - Express recognition is recognition which is clearly declared by one State in favour of another State
or government.

Main Features

1. Clear declaration — Recognition is expressly stated.
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2. Formalin nature — It is usually communicated through an official or diplomatic act.
3. No need to infer — The intention of the recognizing State is clear.
4. Creates certainty — It provides clear evidence that recognition has been granted.

Example If State A officially declares, “State A recognizes State B as an independent and sovereign State,” it is
an example of express recognition.

Express Recognition (ST /TTE Heddl) & 31T & 59 ﬂﬂé Ty fopdr W TS I TIDPR I TAY
AR 3iluaie TU & AT e AT ¥ I AT WART DYOT, T oF, T a1 e
3= aafe #@readw @ & S Fadr ¥

2. Implied Recognition Implied recognition means recognition that is not expressly declared, but can be
inferred from the conduct or actions of the recognizing State.

In other words, the State does not say directly that it recognizes the new State or government, but its conduct
shows an intention to recognize it.

Definition Implied recognition is recognition inferred from the conduct or acts of a State, without an express
declaration.

Main Features
1. No formal declaration — There may be no direct statement of recognition.
2. Based on conduct — Recognition is inferred from the acts of the State.
3. Intention is important — The conduct must indicate an intention to recognize.
4. Must be clear enough — Mere contact or ordinary dealings do not necessarily amount to recognition.

Example - If a State establishes full diplomatic relations with a new government, its conduct may indicate
implied recognition, depending on the circumstances.

Implied Recognition (fAfed/3T0caeT #A=Tdn) &1 37Y § 5 PSS 7T TWE T § HASIAT $HI Ayor
A€ T, ofehel 3HD cTaeR IT HET & IE UdT Il ¢ & 3HA @ AT AT WHR Bl AT
AU

Difference Between Express and Implied Recognition

Basis Express Recognition Implied Recognition
Meaning  Clearly declared recognition Recognition inferred from conduct
Declaration Present Normally absent

Official statement, diplomatic communication, treaty

Form ot Acts or conduct of the State
Certainty More clear Depends on circumstances
Intention  Directly expressed Inferred from conduct
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Basis Express Recognition Implied Recognition

Establishment of conduct indicating

Example  Official declaration recognizing a State .
recognition

Hindi TUY /T AT fafed/3mcasr aeaar

Simple Way to Remember Express = Say it State expressly says: “We recognize you.”

Implied = Show it State does something which clearly indicates: “We recognize you.”

Conclusion Thus, Express and Implied Recognition differ mainly in the manner in which recognition is
communicated. In express recognition, the intention to recognize is directly and clearly declared, whereas in
implied recognition, the intention is inferred from the conduct or acts of the State. Both are important forms
of recognition in International Law.

=% (Express) 3 AT (Implied) ATEAAT - 20 Marks — International Law

ORET - AT (Recognition) FT HY & & PIs Flger ToT AT AT TT T WHR Pl AER
PIele b I T AT el BAfT & & F TR BT B

A ALAA: &l YbR ¥ & 31 Febll &:

1. <Ih/TAE ATl (Express Recognition)

2. Tafed/3wcasT #AeTdar (Implied Recognition)

1.cgwh T TAE AT - (Express Recognition)

Y -S1g PE T Rl gAY T AT WHR B EE T & AR Mol &7 @ Aegar sa &
HIYUT Idr %,Fﬁ 3@ Express Recognition ched T I ACTAT TIGPRT OYOT, TaA1ae aF, G a7
fordY 3= MuaTRe FTeTd @ & &1 by B

TREATT - 51T R T GRT gER TF AT TR Pl AT &t DI I TI€ §7 & Dfdd i e
¥, 3 o AT TE AT dEa €

A& faRvamnt
1. TAE WU — ACIAT 16 QMea) A & AT B
2. AuaiRe ®T — IETEIT: WERT T TS0 AT J & ST &

3. HeE &Y SIS HH — AIAT & Tl T P HAT TAE A &
4. Dol A TOE Bl ¥ — @R TSI F TE TE @ ST & 6 3§ A & 7 ¥
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BETEUT - TG, AR & TBR ARG §7 & I Givon &) 6 “ART 5T X P Th Taa7T AR
TUY T & §T H AT ST &, Al TS Express Recognition 137 |

2. AT a1 3vcTer Aegan
(Implied Recognition)

Y- P T DY 1 o § F A=aGr H GWoT FAE Fdr, dAfra sgd wrat ar
TaER ¥ IE TUE ol & [ 38 qaR T IT EHR Bl AIT & & &, al 39 Implied
Recognition Fgd &l

R - S R TS & I AT IR W SHDT ACIAT & &Y HAT ST A AT ST ¥,
ar 3@ ARa a1 seaet AT Fea

&g fadwand
1. IS TqE GYOT A& gl
2. TS & HGER & AT H aT Tolel ¥
3. ST H HA Agcaqol A §l

4. PId AT TUH IT Iidid Pl gHA ACIAT dAel AT oiraT; TRIEATAIAT & Aegar Hir
HAT TUE Bl =My

3eTeol - Afg A% T e AU T5T a1 WER & T1Y T ISIfAd FIY (Diplomatic Relations)
TAG AT &, Al IRFEATAA & HFAR T Implied Recognition T THATOT & HbT &

Express 3{X Implied Recognition & 3R

3TYR  Express Recognition Implied Recognition
¥ TE ®U G & T AT AR ¥ AHFATAT AT
giyorm g § AT Tl @l

Al WHRT GO, TeAdd U7, i 31 T59 & 3R cgaer

Fr WY eI B FagR ¥ AT el &
TqEaT 3% TIE gRfEAfAal W AR
3EIEX 0T ARG VT §RT AT U FY BT S ASIAT HT HAT TAE B
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e, TG & I Ay
Express Recognition = SAY IT TSI Fedl & — “TH TS ATTAT Sd &l
Implied Recognition = SHOW IT TS U pRI/IdeR ¥ R@rar & 6 ag degar &ar g1

ﬁl‘ﬁﬁﬁ-sﬂ UPR, Express 3 Implied Recognitionff q& AR AT &1 & add FT ¢ Express
Recognition # FEIAT TUE T ¥ gifg & sy & Jafe Implied Recognition & AT Usd & P
IR aER F gt & S R

Theory of Recognition in International Law - AeTdT & Rgia —

1. Introduction — UR=A

Recognition is an important concept of International Law. When a new State or government comes into
existence, the existing States decide whether to recognize it. Recognition means accepting the existence and
legal status of a State or government and its capacity to maintain international relations.

There are two main theories of recognition:

1. Constitutive Theory

2. Declarative Theory
ATEIAT (Recognition) IAXTE fafy &1 wer FAgcaqoT 3@UROT &1 ST9 1S FA1 TsT I AR
HEIca # e ®, A 37 Aler Uo7 I AU od € 6 38 aegar & Sne ar a1 Aegdr &

HY ¥ el Uo7 a1 R & 3fedca 3R reEh Ui # TR S U I8 TR A 6
TE IAWET FIG TS F Tl B

AT & & 9 [Aeid &
1. Constitutive Theory — ITScATcHD g
2. Declarative Theory — avuncAs Rigia

2. Constitutive Theory - ITSATcHD E:CAGH

The Constitutive Theory says that a State becomes an international legal person only when it is recognized by
existing States. According to this theory, recognition is not merely an acknowledgement of an existing fact; it
creates or constitutes the international legal personality of the new State.

The main supporters of this theory include H. L. A. Hart and, in the classical literature, Anzilotti is often
associated with the recognition-based approach.

Main Points
1. Recognition is necessary for international legal personality.

2. A new State does not fully acquire international legal status merely by fulfilling the conditions of
statehood.

3. Recognition by existing States gives the new State international legal personality.

90



PUBLIC INT LAW JULY 26

4. The number and importance of recognizing States may affect the international position of the new
State.

5. The theory emphasizes the consent of existing States.

Example If a new political entity satisfies the factual conditions of statehood but is not recognized by other
States, according to the Constitutive Theory, its international legal position remains incomplete.

ISATHD A (Constitutive Theory) HAJAR P AT AT dd db t[U‘f JARET CAG Gl
=gfthcd (International Legal Personality) UTd %l &dl, STd dd 39 'cFﬁG@T TSAT gRT AT o‘-lﬁ X
Srer| 38 fagia & 3JER Recognition dhael fRET aredfdes RFufad @ FHaR &1 a1 &, dfed I8
AT TS & AT Flefel! cafehea &1 AATOT AT ST e B

7 g
1. AL Flefell Ahhed & TolT AT HTAIF AT AT §
2. had AT el H AR At G H AT TG AT ATAT AT
3. FioEr TA H AT AT T5T B IR Bl cAfthed TarT Hal &
4. HAIAT G dTel Aol H TE&IT 3R FAxcd AT TT T FARAET AT Fr gorfad o
qhd Bl
5. I% Rgra e Tsai HrFeATT (Consent) W 31f¥6 IR ar &

3. Declarative Theory - HYUTcHSD ﬁ@ﬁ The Declarative Theory says that recognition does not create a

State. A State exists when it fulfils the necessary conditions of statehood. Recognition merely declares or
acknowledges an already existing fact.

The most important statement of this approach is found in Article 1 of the Montevideo Convention, 1933,
which identifies four traditional requirements of statehood:

1. Permanent population

2. Defined territory

3. Government

4. Capacity to enter into relations with other States

According to this theory, recognition is mainly evidence that other States accept the existing factual and legal
situation.

Main Points
1. A State can exist before recognition.
2. Recognition does not create the State.
3. Recognition is mainly a declaration or acknowledgement.
4. The essential conditions of statehood are more important than recognition.

5. Recognition cannot by itself create a State if the necessary conditions of statehood are absent.
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HyuTicH® [AGIT (Declarative Theory) & HFAR ATIAT fopdt T @7 fAFT T WA e P
TSR SHs Ao gl P aTd e QU Al &, al I8 Tod & & HA AR’dcd H 31 Fabvelr
Tl Recogniﬁonmmmﬁmmﬁmﬂmmm gl

EX; f&gid & TIY F Montevideo Convention, 1933 & Article 1 H I5T & IR URURSG 3TAIAB <At

qdrs IS &

1. TR SSHTAT (Permanent Population)

2. AT &3 (Defined Territory)

3. WIBR (Government)

4. 3T SO A FOT TAMAT T Hr &737aTr (Capacity to enter into relations with other States)
7= fig

1. P T AT o & ugar Y 31faca & & dFhar &1

2. Recognition IsT &l fAATOT FE AN

3. Recognition {&I: YO AT FNHERITG &

4, ST H HGTR A Recognition & 31f8% W’Tﬂ' 2l

5. $hdd AT &I T VT ISTAIfdd ShS I A6l a9 Sl Sif Ao @it T TS A
Qe AT

4. Difference Between Constitutive and Declarative Theory
Basis Constitutive Theory Declarative Theory

Recognition creates/constitutes international

Meaning . Recognition declares an existing fact
legal personality
Role of . N :
. Essential/constitutive Mainly declaratory
Recognition
Recognition is important for international legal Statehood depends mainly on
Statehood & P g - p- . y
status objective conditions
Before . S :
. International legal personality is incomplete State may already exist
Recognition
Main emphasis Consent of existing States Conditions of statehood
Nature Recognition has a constitutive effect Recognition has a declaratory effect
Important Classical recognition-based approach, includin .
P .. o & PP g Montevideo Convention, 1933
association Anzilotti
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Basis Constitutive Theory Declarative Theory
Hindi TSATCHE g gvoTcAS Rgid
5. Which Theory is More Popular? The Declarative Theory is generally considered more widely accepted in

modern International Law.

The reason is that modern international law generally emphasizes the objective conditions of statehood rather
than making the existence of a State entirely dependent upon recognition by other States.

However, recognition remains very important in practice, because it affects diplomatic relations, participation
in international organizations, and the practical ability of a new State to conduct international relations.

IYfasw FaET A I Declarative Theory (BTNUTcH® RAGIA) H WHAIG: 3RS AR Far
ST ¥

FHHT AT FROT Ig & 5 3YfAs gy AfY 757 & 3fdca & v argas odt (Objective
Conditions of Statehood) &1 31fAd Fgca & &1 el TT &1 A¥dca dad 39 IId W T e
fA9R &t e Srar 6 g TS A 3@ Aedar § ¥ A a6

Y T, Recognition T ARG HAecd ggd IAF & i 78 TR H.ETU,HHW@?T HaTaAT
A sroferdYy 3R AP daut @ TEferd RS HI ARG &THAT T Bl §

6. Criticism of Constitutive Theory - IT3aTcHS fAgId & 3TATAT

1. It makes the existence of a State dependent upon the will of other States.
2. It may create uncertainty because different States may recognize the same entity at different times.

3. A State may fulfil all the objective requirements of statehood but still face difficulties if recognition is
withheld.

4. It gives existing States considerable power over the status of a new State.

1. IE T & fdca P 31T Tl f swoT R IR R & B
2. 3TAI-3T TS 3eIIT-Held FHIT W AAAT & Tohd &, forad 1fafaar der a gopat 1

3. PIS IASAATAD SHS AT DI TH TR Ak G A & a1 AT F e |
HISASAT BT FTHAT P bl &l

4. Ig AGET A B AT o & EAfd v Hrd gea ar R
7. Criticism of Declarative Theory - HIYUTIcHSD ﬁ@ﬁ A 3T

1. In practice, recognition by other States is extremely important.
2. Without recognition, it may be difficult for a new State to establish diplomatic relations.
3. Participation in international organizations may also become difficult.

4. Therefore, recognition cannot always be treated as merely a formal declaration.

1. TYGER & 3 T GRT AT a5 Feeaqor @
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2. ATl & Qa1 AT T & U o G99 AT HLAT Hiod o bl gl
3. WP TIrsAT # HNerY Y Hfea & Tl B
4. 3TTIT Recognition d TALA had Teh uamRe aiwom AT s3RT a9 €I

8. Conclusion — TSY Thus, the Constitutive Theory considers recognition as an important factor in creating

the international legal personality of a State, whereas the Declarative Theory considers recognition as an
acknowledgement of a State that already exists on the basis of objective conditions.

In modern International Law, Declarative Theory is generally more accepted, although recognition continues
to have great practical and political importance.

$H UPNR, Constitutive Theory & HJAR HAIAT AT & HAWET Hlefell fhed & fAHATOT H
ﬂ?-?cl’q}ff Sﬁ?ﬁr 39T €, STafh Declarative Theory & IR AT DT 3TEded 39dT 3TaTHR
aﬁﬁg eraf @ 3mearRa gar & 3R Recognition hdel 3 3fedca &I Rﬁ%ﬁﬁ 7 AV |

Yfad AHaET AR F Declarative Theory ! WAAT: 1S TSR foFam Jram &, &renife
TIGER H Recognition BT ISTeilfcdeh 3R Bl Feca 31 o ggd 315 &

Exam & IIG @ H FaIH FEE AS

Constitutive Theory -> Recognition creates legal status.
Declarative Theory -» State exists first; Recognition declares it.

NSATCHD — AIAT & Prefeht [ Afd aa3eh ®
NS — T T A AHR¥dca # §; AT Fad 38 TPR B §

3k 3k ok ok 3k 3k %k 3k %k %k %k 3k %k %k k ¥ 3k 3k ok 3k 3k 3k 3%k k >k 3k 3k %k %k %k %k %k k k 3k 3k 3k 3k 3k %k 3k 3k %k 3k %k %k %k 3k %k %k k ¥
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