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date 27.07.2026 time 10.30 am period 2
"Preliminary Sections (Sections 1-4) of the Transfer of Property Act, 1882"
Introduction

The Transfer of Property Act, 1882 (TPA) regulates the transfer of property between living persons
(inter vivos). It lays down the general principles governing the transfer of movable and immovable
property.

Section 1 — Short Title, Extent and Commencement
Short Title - The Act is called the Transfer of Property Act, 1882.

Extent - It extends to the whole of India except areas where it has not been specifically extended by
law (historically some exceptions existed).

Commencement The Act came into force on 1st July, 1882.
Purpose

e To regulate the transfer of property by acts of parties.

e To provide certainty and uniformity in property transactions.

Section 2 — Repeal of Enactments - This section repealed certain earlier laws which were
inconsistent with this Act.

Important Points
e It removed conflicting provisions of previous laws.
e Rights already acquired before the commencement of the Act remained unaffected.

Section 3 — Interpretation Clause This is one of the most important sections because it defines
important legal terms.

Important Definitions
1. Immovable Property
e Lland
e Benefits arising out of land
e Things attached to the earth
Does not include:
e Standing timber
e Growing crops
e Grass
2. Attached to the Earth - A thing is attached to the earth if:
e Itis rooted in the earth (trees and shrubs).

e Itis embedded in the earth (walls, buildings).



T.P.A. COLLEGE WORK

e Itis attached to something embedded for the permanent beneficial enjoyment of that thing.
3. Registered - A document is registered according to the provisions of the Registration Act, 1908.
4. Actionable Claim

e Anunsecured debt, or

e A beneficial interest in movable property not in possession,
which can be enforced through a civil court.

Examples:
e Insurance claim
e Money due under an unsecured loan
5. Notice - A person is said to have notice when:
(a) Actual Notice The person actually knows the fact.

(b) Constructive Notice The law presumes that the person ought to have known the fact even if they
did not actually know it.

Examples:
e Registered documents
e Possession of property by another person
e Gross negligence in making inquiries

Section 4 — Enactments Relating to Contracts Section 4 explains the relationship between the
Transfer of Property Act and other laws.

Important Points

e Certain chapters of the Transfer of Property Act are to be read as supplementary to the
Indian Contract Act, 1872.

e The Act also works in harmony with the Registration Act, 1908.
Importance of Preliminary Sections
e Explain the scope of the Act.
e Define important legal terms.
e Clarify the applicability of the Act.
e Form the basis for understanding all later provisions.
Important Examination Points - Frequently Asked Questions
1. Explain the Preliminary Sections (Sections 1-4) of the Transfer of Property Act, 1882.
2. Define "Immovable Property" under Section 3.

3. Explain "Attached to the Earth."
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4. What is an Actionable Claim?
5. Distinguish between Actual Notice and Constructive Notice.
6. Explain the object and scope of the Transfer of Property Act, 1882.

Quick Revision

Section Subject

Section .

1 Short title, extent, commencement
Section .

5 Repeal of earlier enactments

Section Interpretation (definitions such as immovable property, attached to earth, notice,
3 actionable claim)

Section

4 Relation with the Indian Contract Act and Registration Act

Transfer of Property “by Act of Parties”
Meaning

A transfer of property by act of parties means a transfer that takes place voluntarily by the act or
agreement of living persons, and not by operation of law.

Definition (Section 5) "Transfer of property" means an act by which a living person conveys
property, in present or in future, to one or more other living persons, or to himself and one or more
other living persons.

Essential Elements

1. There must be a living person (transferor).

2. The property must be transferred voluntarily.

3. The transfer may be present or future.

4. The transferee must also be a living person.

5. The transfer must be made in a manner recognized by law.
Meaning of "Living Person" - According to Section 5, a living person includes:

e Anindividual,

e A company,

e An association,

e A body of individuals, whether incorporated or not.

Examples
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e Asell his house to B.
o Xgiftslandto.
e Aleases his shop to B for five years.
e A mortgage his property to a bank.
These are all transfers by act of parties because they are made voluntarily.

Transfer by Operation of Law (Not Covered by the TPA) - These transfers occur automatically under
the law, without any voluntary act of the parties.

Examples:
e Inheritance (succession)
e Court auction in execution of a decree
e Insolvency proceedings
e Acquisition by the Government under law

Difference Between Transfer by Act of Parties and Transfer by Operation of Law

Transfer by Act of Parties Transfer by Operation of Law
Voluntary transfer Automatic transfer under law
Based on agreement or intention Based on legal provisions

Governed by the Transfer of Property Act Generally governed by other statutes
Example: Sale, Gift, Mortgage, Lease Example: Succession, Court Sale, Insolvency

Examination Answer

Introduction:
The Transfer of Property Act, 1882 governs transfers of property made by the act of parties, i.e.,
voluntary transfers between living persons.

Definition:

Under Section 5, transfer of property means an act by which a living person conveys property, in
present or in future, to one or more other living persons, or to himself and one or more other living
persons.

Essential Features:
e Voluntary transfer.
e Between living persons.
e Property may be movable or immovable (subject to the Act's provisions).
e Transfer may take effect immediately or in the future.

e Includes sale, mortgage, lease, exchange, and gift.
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Examples:
e Sale of a house.
e Gift of land.
e Lease of a shop.
e Mortgage of property to a bank.

Conclusion:

The Transfer of Property Act applies primarily to voluntary transfers made by living persons.
Transfers that occur by operation of law, such as inheritance or court sales, are generally outside the
scope of the Act unless specifically provided.

Exam Tip: If asked "Transfer of Property by Act of Parties", always cite Section 5. If asked about
Section 3, discuss the interpretation clause (definitions like immovable property, notice, actionable
claim, etc.).

chapter 2 contains sect 5 to sect 53 A
section 5and 6

Certainly. Sections 5 and 6 of the Transfer of Property Act, 1882 (TPA) are among the most
important provisions for LLB examinations.

SECTION 5 — Transfer of Property Defined

Definition - Section 5 of the Transfer of Property Act, 1882 defines Transfer of Property as: "Transfer
of property" means an act by which a living person conveys property, in present or in future, to one
or more other living persons, or to himself and one or more other living persons; and "to transfer
property" is to perform such act.

Essential Elements
1. Transfer by a Living Person - The transferor must be a living person.
2. Transfer to Another Living Person - The transferee may be:
e Anindividual
e A company
e Afirm
e An association
e A body of persons (incorporated or unincorporated)
3. Transfer May Be Present or Future - The transfer may take effect:
e |Immediately, or
e On a future date.
4. Voluntary Transfer - The transfer must be voluntary and not by operation of law.

Meaning of "Living Person" - A living person includes:
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e Individual
e Company
e Association
e Body of individuals
Examples
e Sale of land.
e Gift of a house.
e Mortgage of property.
e Lease of a shop.
e Exchange of land.
Transfers Not Covered - Section 5 does not apply to transfers by operation of law, such as:
e Inheritance
e Courtsale
e Insolvency
e Government acquisition
Importance
e Defines the scope of the Transfer of Property Act.
e Forms the foundation of all subsequent provisions.
SECTION 6 — What May Be Transferred

General Rule - Section 6 states: Property of any kind may be transferred, except the properties
specifically prohibited by this section. Thus, transferability is the rule, and restrictions are the
exception.

Properties That Cannot Be Transferred

(a) Spes Succession is (Chance of Succession) A mere possibility of inheritance cannot be
transferred.

Example
A expects to inherit his father's property after his father's death. He cannot sell this expectation.

(b) Mere Right of Re-entry -A landlord's right to re-enter leased property for breach of condition
cannot be transferred separately.

(c) Easement - An easement cannot be transferred separately from the dominant heritage.
Example: - A right of way cannot be sold independently.

(d) Interest Restricted to Personal Enjoyment - Rights given only for personal benefit cannot be
transferred.



T.P.A. COLLEGE WORK

Example: -Right to live in a house during one's lifetime.
(e) Right to Future Maintenance -The right to receive maintenance cannot be transferred.
(f) Mere Right to Sue -A right to sue for damages cannot be transferred.
Example: -Right to claim compensation for breach of contract.
(g) Public Office A public office cannot be transferred.
Example: A government post cannot be sold.
(h) Salary Future salary of a public officer cannot be transferred.
(i) Pension - Government pension cannot be transferred.
(j) Unlawful Transfer - Any transfer:
e Opposed to law
e Opposed to public policy
e Made for an unlawful object
Importance of Section 6
e  Protects public policy.
e Prevents speculative transactions.
e Safeguards personal rights.
e Ensures only transferable interests are transferred.

Important Case Laws

1. imaiviasjidvistcaranakodimaniandraiDEViani[a962) -Principle: A transfer by an

unauthorized person may become valid if the conditions of Section 43 (feeding the grant by
estoppel) are fulfilled.

2. _ - Principle: A mere chance of succession (Spes Successionis) is not

transferable under Section 6(a).
Q1. Explain Section 5 of the Transfer of Property Act, 1882.
Introduction

Section 5 defines the expression "Transfer of Property" and lays down the basic requirements for a
valid transfer between living persons.

Definition - Transfer of property means an act by which a living person conveys property, in present
or in future, to one or more other living persons.

Essential Features
e Transfer between living persons.
e Voluntary act.

e Present or future transfer.
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e Includes individuals and legal persons.

Examples
e Sale
e Gift
e Mortgage
e lease

e Exchange

Conclusion -Section 5 is the foundation of the Transfer of Property Act because it defines the scope
and nature of transfers governed by the Act.

Q2. Explain Section 6—What may be transferred.

Introduction - Section 6 lays down the general rule that property of every kind is transferable unless
specifically prohibited.

General Rule - Every property is transferable.
Exceptions
e Spes Succession is
e Easement separately
e Mere right to sue
e Future maintenance
e Public office
e Salary
e Pension
e Personal rights
e Unlawful transfers

Conclusion Section 6 ensures that only legally transferable interests can be transferred and prevents
transactions against public policy.

Q3. What is Spes Succession is? Explain with examples.

Meaning - Spes Succession is means a mere expectation of succeeding to property in the future. It is
only a possibility and not a vested right.

Legal Position -Under Section 6(a) of the Transfer of Property Act, a mere chance of succession
cannot be transferred.

Examples

e A expects to inherit his father's property after his father's death. He cannot sell or gift this
expectation.
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e A Hindu heir apparent cannot transfer his expected share in ancestral property before it
actually vests in him.

Reason -The law does not recognize the transfer of uncertain future expectations because they are
speculative and contrary to public policy.

Conclusion -Only an existing legal interest can be transferred. A mere expectation of inheritance has
no present legal existence and is therefore non-transferable.

Quick Revision Table

Section Topic Key Points
Section Transfer of Defines transfer between living persons; voluntary transfer; present or
5 Property future transfer.

General rule: all property is transferable except specified exceptions such
as spes succession is, mere right to sue, easements separately, public
office, salary, pension, and unlawful transfers.

Section What May Be
6 Transferred

FUTaReT §ufa 31fATATH, 1882 (Transfer of Property Act, 1882) - UIRT 5 Td YRT 6
YRT 5 — YT T IHAOT (Transfer of Property Defined)

R - YR 5 TUTATROTHu 31fAfATa, 1882 1 T FAgcaqo! RT3 # & v | g I & b
HUTY T 37T (Transfer of Property) T & JUT IS fohd cAThAT o i foham ST HehaT &

UiRTST Section 5) "HUT T 30T & AU 3T I T & TS gRT A1s SAifad @b Living
Person) THT IT Hfaey F fordt uler ot ues a1 311 317 Shifad cafhdl &, 312rar Tad JU1 Udh
77 311 3= Shfaa cafehal & &EaiaRd HLar S|

URT 5 & 3TIGh dcd

1. 3AXoT Sifad S feh gRT &T AU -37dR0T e dTelT <A feh (Transferor) Sifad @11 @feT|

2. 3AoT Shfad cafeh o UaT & IT A1fRT - 37AR0T UTH el arell (Transferee) 3T Siifad o gar
ElRY

3. TAHAT AT HATAST 3 37T - AT bl YHTT F AT HaeT FH g @ Fehar

4. ©TT5d (Voluntary) 30T -3{cR0T U&THRI T STHT H BIAT A1TRT, Hleled b Tad: HdTeldd
(Operation of Law) & el |

Shifad =af (Living Person) & Sid-ahleT eMfAer &2
o l;l'l?l'?ﬁ?l?w%(lndividual)
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e @USAT (Company)

e TEAT (Association)

o IThIl BT HHE (Body of Individuals)
3aTe 0T

o DI P dhT (Sale)

o HfH PISULK (Gift)

o TUT BT TUR (Mortgage)

o Gl T UL (Lease)

o HUfd &1 AT (Exchange)

IR 5 & AT PIA- 30T AL IHTA? AFATA TR 30T URT 5 & AT Ta 3T, FAIP A
EFIFEI'a”Tﬁ?-Hﬂ?—I' (Operation of Law) Q}I{—'?IFT%—

o ZTNITUBR (Inheritance)

o FIUATAT GRIATATAT (Court Sale)

o fearferama (nsolvency)

o  WPR gRTHfHA HATATTUT Government Acquisition)
YRT 5 BT AT

o TE AT Y IMIRAT IRTE |

o TEIATA & foh fehet aRUT W TATATAROT HUfey 31fAfaza emagaom|

o TEAct of Parties" 31T U&THRI & TS B gRT Bl aTel IcROT &l fAdfd e & |
YR 6 — PIA-HY WU FEATAVNT §2? (What May Be Transferred)?

g - 9RT 6 T AH RGIA & "Uedeh UhR T FU SEdaLoi &, 79 deh [oh dlefe gRT
SHET HRoT fAafltg a fRar s el 314Ta gxdiaRor faae (Rule) § 3R UfAdY (Exception) 3UdTg
el

UIRT 6 & AN o HURIAT &Edid R &I T ST Hepll
() SAUTARR &Y hael GHTIT (Spes Succession is) TSI FH STRITAPR UTH a1t T ATT GHTIAT BT
37RO AT Toh T ST AehTT |

10
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3ETE0T -A & [T SATAT &1 A o1 3R e b 9iasy # Tar & qufa 38 Brersft| A 3@ 3mem & forer
37T g Teh &l I el JhdT|

() A IR T ATT HTABR (Mere Right of Re-entry) TTC &7 2Tct E&el UX Hepled HTTordh Bl Ge : TaeT
T HTABR eI H TEATAR Al [T ST HehelT |

(3 {BEIT@W (Easement) - gmﬂzﬁr{aﬁaﬂ@qm (Dominant Heritage) & 37eT3T Tlch ST
T fPAT ST HBATI  SETEUT: Shd ol TES & 31TUBR (Right of Way) &Y 376191 A & ST ST HehdT |

(&N A TehaTd SUANT o] ITE HTABR - ST 37fABR Parer e cafs & cafmerd suter & fere fgw e
&, 3eThT 37T A% TohdT ST ATl SETEI0T. Side IR fopdT AT & Tead ol S TehaTd TARPR |

(3 sifaeT & sROT-aINUT 1 HRAPR - 37facT 3 fFe= arer FROT.AWOT (Maintenance) &1 3RAGR
AT Tl TR 1T FeheT |
(<) el aTE et T ATADBR (Mere Right to Sue) -Fdel AHEHT &R It ol IfABR FFEl 3T Y
T T ST HehcTT | SETEROT. TATAT UTH et T 3B |
() A1 UE (Public Office) - S TP TS TR el 1T ST HehdT|
(1) ATT (Salary) -TREHRY HTARY BT $IAST BT A AR Ao hT ST T |
(3T) 42T (Pension) -ERHR U SEATARUTT 8l & |
(37) 31T 32y arel HUfe - ¥AT IS 3 3/aRoT S
o BTN AFGE,
o AESATA® A (Public Policy) & fasg &,
o TIAUILRI A AT IATH,

I Y (Void) BT
RT 6 BT AT
o TSRS NI BT AHRATE
o PleUicich Td HTATRIT 31TABRI & ATIR Bl VehcT & |
o CRhITa HTRABRT HT FRAT FLATE |
. e 8% U EEaTeRUN Rl 8 3eRUTT gt ST
HAgcayuT AT (Case Laws)

11
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. SNSRI i 125 o P e

YT T AROT AT &, WA fohed ITG, 3 3 3 HUTT T ATABR T &I SATAT &, AT G1RT 43 I e g1
B W 37RuT 3T @ HhaT &

2. _ - Rgia. 39UfQeR i AT GHTEAT (Spes Succession is) Wﬂ?—l?uﬂ??—rﬁ%l
WA 1. YRT 5 & 3T U 3 30T 6 TRHATT U T3 deal Y Ta1sar Hifog |

T - 9T 5 TATATAROT HUTy HTATATH, 1882 Y IURHT URT & | T& HURT b 0T T TRHATST
AT 3HF ATTIF dcdl ! TUE HIAT & |

OREHTST - YRT 5 & HFHR, FUTT BT 30T T B & [raD §RIDBIS A <afeh g ar sfasa &
370 U Uk A7 311 A el ol g&dTd i Bl & |

HTGTSR dcd
o 3CROTSHTAA e gRT Bl =T |
o 3RUTSHTAA cafth & UaT A gl ATfRu |
o FHROTESH gl dnRe|
o 3ROTITHATA I7 AT 3 goATE & Tl |
o v grRI AT g afeT|

o T T Sale)

¢ 33U (Gift)

o TP (Mortgage)

e Uccl(Lease)

o TAfAFT Exchange)

s - aRT 5 TUTATAROT AUl AT 7 TR § 3R I% TUT HXdr € foh 31Afage daa shfaa
caferal & g T e 3aron iR aeaar |

U 2. YRT 6 & Idad Pla-H Ui s&diaoN & Hr carear Hifaw|

URE - URT 6 BT AT AT & fh Ucdsh YR &l HUTT eEdTcdRoNT &, ST oo fob AT gRY
SHET 0T ARG o fepar aram & |

12
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TATAT AT - T3 R Y Gufaar seaiaeoiT &

34dic

o ZAUTAPRR HT FHTIAT Spes Succession is)
o Jel: TAAH HTUBR

o FUIAPR T

o TYThITd HTABR

o HIISH PT IROTUITOT

o Hhad TG B BT HTAFR

o HESIAB UG

o dad

o U

o 3IY LY Tel 30T

s -amT 6 TE GRATRT X © fob hael 34 vd g¥diaRoiT HTABRT &1 &1 3T foham Sie a2
Hrdstiees HAifd & faeg olet-det &1 AehT AT

U 3. Spes Succession is &T &2 S&IeI0T Hied HASATSU |

afa - Spes Succession is FT 37 & SATADBIR UTH et Y AT HHTIAT | TE IS TAATA Plfell
3TABR Fel, dfed Jiasy HT 3fAfRT 3mem |

lefelt FEATE - URT 6(eh) &b HFHR, VH HHTIAT BT 30T eI FhAT ST FehTT |

FeTeoT -afe A & Far shfaa € 31 A &1 3men & s s1fasy & 38 Rar Hr gufa el avasg
3T Ul o fore) 31T < feh ol S AT 3UBR F T8l & GohdT|

PRUT -HTeA AT 3R Freufae FfAFRT & TR B AT T8 ST i 3ad faarg 3k
HATRICTA I& Fehelt

sy -Spes Succession is draret FTATH Y TR, TAATA HTABR 2] | SATAT SHRT AT LT
(Void) ¥

13
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qrr faww ey foig

URT _ . Shifad cafhat & dra T o 3avoT; adaTe 1 HITST H THTdT &1 Teha
: FufeT T 37cROT 5

URT Pla-dy gufy AT . gt H'Clﬁl?ﬁmuﬂﬂ, 379dIE; Spes Succession is, hdel
6 EEARUNTE q1e et T 3TTAPR, UI, ATdSIAD U, eI Tehard 31fAer 3nfe|

section 13,14,15,16

Sections 13, 14, 15, and 16 of the Transfer of Property Act, 1882 deal with transfer for the benefit of
unborn persons and the Rule Against Perpetuity. These sections are frequently asked in LLB
examinations.

Transfer of Property Act, 1882 Sections 13, 14, 15 & 16
Section 13 — Transfer for the Benefit of an Unborn Person

Introduction -Generally, property can be transferred only to a living person. However, Section 13
provides an exception by allowing a transfer for the benefit of an unborn person, subject to certain
conditions.

Provision - Where property is transferred for the benefit of an unborn person, the transfer must first
create a prior interest in favour of one or more living persons. After that prior interest ends, the
property may vest in the unborn person.

Essential Conditions
1. There must be a prior life interest in favour of a living person.
2. The unborn person must come into existence before the prior interest ends.

3. The unborn person must receive the entire remaining interest (absolute interest) in the
property.

4. Only a limited interest cannot be given to an unborn person.
Example

A transfers his house to B for life, and after B's death to B's first son absolutely. At the time of
transfer, B has no son. -When B's son is born, he acquires the property after B's death. This transfer is
valid.

Purpose
e To protect the interests of unborn persons.
e To prevent indefinite postponement of ownership.

Section 14 - Rule Against Perpetuity

14
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Section 14 prevents property from being tied up forever and ensures that it remains freely
transferable.

Provision - No transfer can postpone the vesting of property beyond:
e the lifetime of one or more living persons at the date of transfer, and
e the minority of the ultimate beneficiary.
Essentials
1. Property cannot remain inalienable forever.
2. Vesting must occur within the permissible period.
3. Any transfer violating this rule is void.
Example - A transfer’s property:
e to B for life,
e thento B's unborn son,
e then to that son's unborn grandson.
The gift to the grandson is void because the vesting is postponed beyond the period allowed by law.
Object
e To prevent perpetual control over property.
e To encourage free circulation of property.
Section 15 — Transfer to a Class, Some of Whom Come Under Sections 13 and 14

Sometimes property is transferred to a class of persons. |[f the transfer is invalid for some members
of the class under Sections 13 or 14, it is invalid only for those members, while the transfer remains
valid for the others.

Example
A transfers property to the children of B. At the relevant time:

e Two children satisfy the legal requirements.

e One child does not.
The transfer is valid for the first two children but invalid for the third child.
Importance - Section 15 protects valid transfers instead of invalidating the entire gift.
Section 16 — Transfer to Take Effect on Failure of Prior Interest

Meaning - If a prior transfer is invalid because it violates Section 13 or Section 14, then every
subsequent transfer dependent upon that invalid transfer also fails.

Principle -When the prior interest fails, the subsequent interest also fails.

Example -A transfers property:

15
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e to B for life,
e thento B's unborn son for life,
e then to C absolutely.

The gift to B's unborn son is void under Section 13 because he receives only a life interest and not
the entire remaining interest. Since C's interest depends on the invalid transfer, C's gift also becomes
void under Section 16.

Importance Section 16 prevents indirect circumvention of Sections 13 and 14.

Difference Between Sections 13, 14, 15 and 16

Section Subject Main Rule
13 Transfer for unborn Unborn person must receive the whole remaining interest after a
person prior life interest.

14 Rule Against Perpetuity Property cannot be tied up beyond the permitted period.
15 Transfer to a class Invalidity affects only those members who violate Sections 13 or 14.
16 Failure of prior interest If the prior transfer is void, dependent later transfers also fail.

Important Case Laws

1. _ Principle: - An unborn person must receive the entire remaining

interest. A limited estate in favour of an unborn person is void under Section 13.

2, _ - Principle: A transfer cannot create an estate unknown to Hindu law. This

case laid the foundation for the principles later reflected in Section 13.

3. RelBiianE B RadURSEhVAThakuraINBAKNUSIIKUEE Principle: - The Rule Against Perpetuity

prevents property from being rendered inalienable for an indefinite period.

Question 1 - Explain Section 13 of the Transfer of Property Act relating to transfer for the benefit of
an unborn person.

Model Answer

Introduction Section 13 provides an exception to the general rule that property can be transferred
only to living persons by allowing a transfer for the benefit of an unborn person under certain
conditions.

Essentials
e Prior life interest in favour of a living person.
e Unborn person must be born before the prior interest ends.
e Entire remaining interest must vest in the unborn person.

Example
A transfers property to B for life and thereafter to B's first son absolutely.

16
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Case Law _ Conclusion -Section 13 protects the rights of unborn

persons while ensuring certainty in property ownership.

Question 2 -What is the Rule Against Perpetuity? Explain Section 14 of the Transfer of Property
Act.

Introduction Section 14 embodies the Rule Against Perpetuity, which prohibits the indefinite
postponement of ownership.

Rule Property must vest within the lifetime of one or more living persons and the minority of the
ultimate beneficiary.

Object
e Prevent perpetual control over property.
e Promote free transferability.
Example A transfer that postpones vesting for several future generations is void.

Conclusion Section 14 balances a transferor's freedom with society's interest in keeping property
freely transferable.

Question 3 -Explain Sections 15 and 16 of the Transfer of Property Act.
Section 15

e Applies where property is transferred to a class of persons.

e Invalidity affects only those class members whose interests offend Sections 13 or 14.
Section 16

e If a prior interest is void under Sections 13 or 14, any subsequent interest dependent upon it
is also void.

lllustration
A transfer to B for life, then to B's unborn son for life, then to C absolutely. The gift to the unborn son
is void under Section 13, and therefore C's dependent interest also fails under Section 16.

Conclusion -These provisions ensure that the statutory restrictions in Sections 13 and 14 cannot be
avoided indirectly.

Question 4

Distinguish between Sections 13 and 14 of the Transfer of Property Act.

Basis Section 13 Section 14
Subject Transfer for unborn persons Rule Against Perpetuity
Main Purpose  Protect unborn beneficiaries Prevent indefinite tying up of property

Entire remaining interest must vest in the  Vesting must occur within the

Requirement - .
unborn person permissible period

17
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Basis Section 13 Section 14
Effect of

. Transfer to the unborn person is void Transfer offending the rule is void
Violation

Public policy favouring free alienation
of property

Focus Rights of the unborn beneficiary
Examination Tips For 10 marks, write:
1. Introduction
2. Statutory provision
3. Essential ingredients
4. |llustration
5. Relevant case law
6. Conclusion
For 20 marks, add:
e Object of the provision
e Exceptions (if any)
e Comparative analysis (where relevant)
e Practical examples

e Judicial interpretation and significance.

EATATAR0T ufar 31fATAAH, 1882 (Transfer of Property Act, 1882) ¥RT 13, 14, 15 Ud 16

Y IR} YRTT 31STH (Unborn Person) aFFITST?@ﬁ?ITUTH?JT Rule Against Perpetuity (T b
freg e A Gafa €1 ccs University a2 3/ faarfaareral 6 adiemmai & s arTait & 3’
U S AT ol

YRT 13 — 3SR g Tth & A1 P forw Ul T 3707 (Transfer for Benefit of Unborn Person)

U= - AT g9 % & fob TUT &1 37c70T chael Shidd et (Living Person) & T&T & foha T
HehclT & | fehee] URT 13 Teh 31Tt YeTel hicll &, ToTeh eHR o QUci & 31 3o e
(Unborn Person) & o187 & fort 8fY FUfey o1 37cR0T feham ST HahaT

YRT 13 T YTTHT - TS TR 37T < Th o o1 & T TUTy &bl 1A 0T feRaT Srar &, ar—

o Ugcl fordlt ST cafeh & uat & qd R (Prior Life Interest) =TT ST |
o 38 U Ig HUTT Holed <A Tth Bl QUT (Absolute) ¥ U 197

18
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YURT 13 &Y HTTYP QAT

1. CE-‘l'Gﬂ?-IHﬁH(Prior Life Interest) -Ha® Ugel Ju T fopdlT Shifad cafeh ot Siaet $R & forw &y
STt

2. 3151 S Teh &l ST IToTeAT <A fh, Y fod AT 81 @ Ugel STeH of ol alAT ATfen |

3. CLU‘f ‘\’Tlsl'ﬁ'?-l' (Absolute Interest) mwﬁsaﬁmww QTN'%?—I’ (Entire Remaining Interest)
rerar anfew|

4. TS o A€ T ST FhaT 31olcd T Pl harel AT T 31 TABR AT WA TABR A&
fear ST | |

3ETERUT - A 37U HUfey B Y STa=Tort o forw 2T @ 3R B 1 37y o T B & Uerel I ol U1 Tl
AT | ATE 30T & HHY B T G YT AL GHT AT, Afehet B T g A UTel SHPT ST &1 ST S, T B
& Y & I1G dg HUTT T YOT TITHT T AT |

I 37AL0T Y (valid) & |
URT 13 T 3237
o 37STcH Tl b fodl &Y &I AT
o Hufa & Tarfdca # AFRadT 9T T |
YURT 14 — AT & fa%g [ATH Rule Against Perpetuity)

UREY URT 14 BT 3T g AT BT & o P cafeh 30 Tufy 1 31X PRIcTehTer oeh STt
GG

YURT 14 BT [T - TUler &1 31TABR (Vesting) e 31afar & 3179w a3 ao Tafa a8 foear
ST HBAT—

o HRUT & FHT AT Teh AT 311 Tkl BT SideTeprel, TAT
o 3ifda et Y 3reUTg (Minority) e |
URT 14 6T HTAI STet
o Tufa gL & forw A& Ahr 3T Fehel|
o Gufr 3T qaa & oiae fonelt eafes 3 fafed vest) i anfew|

o TOTH T Secrge e aTel HAROT Y (Void) BT |
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3GTEXUT A HUT B &1 Sitdet 3 & forw &ar &, oA B o 37eled T I, 3R 36D a6 38 Y & 3iofed
T I | I 0T 3 (Void) BT &FA1TH Fufel &1 31fAHR et gy fAuiia rafar & 31 gaa
o TAfAa fRam = g

URT 14 BT 38T
o HUf &P TIAT EEATAOT GIATH AT
o T o AR Brer deh U & TRaR a1 a2r 7 arere T@a A UhaT |
o 3119 va ATATTSD fcll <hY 18T e |

URT 15 — SRl & T97 (Class) & T&T # 30T

U= $3 IR TUT fohe) T e feh o IoTT <A Tohal o Teh g9T (Class) & UeT H &Edd R P ST &
ITE 38 91 & o TEEAT & TG H GRT 13 T7 14 P Sece aldl &, dl haol 3] TGET o To1T
37T 37T BT |

Ger
o IR TNFFoHETIUTINT 31y,
o Y 3T TETAt & forw 3eRoT d9 T,
o TUTHT FIY T & forT IaROT YT 29|

BETERUT - A 3101 HUfel B & a=di ol ST & | TS B el a=dl IRT 13 T 14 &Y Al bl QU it & 3R
Teh o oTal hdl, dl—

o gl foru 3iavor dyg wgom|
o had AR I & Toll 30T HATT &I |
YRT 15 BT Aged
o TFQUT AT Y B F AT |
o Tt & RIBRY A T&T A ¥
URT 16 - Gd fordd & 31T @l I Rt e &1 T ol

af= - afe; A qd R (Prior Interest) URT 13 IT 14 & HROT YT &l ST &, A1 38 W 3R are;
&1 fed (Subsequent Interest) 3T Tad: QEJ%TE’I’Q?"ITI

i - "5 g et 3rawel B9, A 39 U TR GRac! fedt 4 3%t a1 |-
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3GTENOT - A HUT B I Sffaet #X & forw ST | Y B & 3157 g3 &1 ShaeT s & forw gar g | 38
qTE; ¢ Y QT TarfAca Sar g

W

Sl
o B 3TSIeH QT &l hd ol SiTdel HI T ITABR &I AT §, ST YRT 13 6T Secloed &
o ST IE IROTYT T
o [{h C I ITABR S AT IeROT IR TR &, AT C &1 3TABR 3 URT 16
HFER L Q|
YRT 16 & Agcd

o URT13 Td 14 & fATHT P I0cT&T FT H S eheTR el & Uavell 2
o g qd Ra W 3nenRa Taf wadt Rt o Famm s ¥

YURT 13, 14, 15 TF 16 H FR
a1 fawg A%y fAgA

qRT 3ol H eith & ATH & Tl SiTad cATth Bl Siae fed, R 31eTed < ol quT
13 3T TarfAcal

T MATATF AT BRI URT T S SIS deb T 6 R S Feh|

qRr ATl h AN B qaTH

hael I AT BT 3ROT Yo BT |
15 37RO

T WRAPITRANIR U o 3T 21 R WRadt e o sz am|

m’qﬂ’ AT (Case Laws)
1. Girish Dutt v. Data Din (1934)

Rgia: 3157 cafeh o TYUT AW R (Absolute Interest) e arfew | Ife 38 dhaer Hifda fied
T STar®, Y 37aRoT 9RT 13 & 3iaeTa YET e

2. Tagore v. Tagore (1872)

Ragiar: - O wuler a1 31TABR o1 Foled A& TohdT ST HehelT 51l g [T gRI AIAT U@ A &1 | 36
Ao & URT 13 & RAgiat i 3raR e 1|
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3. Raj Bajrang Bahadur Singh v. Thakurain Bakhtraj Kuer
G -4IRT 14 &7 32T U Y 31FATRIT Pt deb 31cTag (Inalienable) T A NehaT &

U4 1. URT 13 & 3icdeTd 31sTed gl & o1 & HURT & 37cAR0T Y S1EdT |

YR 13 HIAY TAIH BT UG &, TSTHD HTHR FO AT b 3T 3STed e oh o1 & forw Fufey
BT 3T TR T ST HeheTT & |

AT et
o UG Tohdll Siifad eafeh ol Sitad fed fgam sl
o 37olcH ATh d o HHATE Tt @ Ugel Sied of |
. sOTURIHQUIAY RauE e
o WA o A1 feam S Heh |
3ETEXUT A HUTY B Y Siiaet 91X & T SaT & AT B 1 g & a1e B & Y31 G &l Ut Tanfded ST g

TRy -URT 13 3151 A Th & TTABRI T I&TT PN & TUT FUTT & Tarfdrca & A FRraar game @
&l

YRT 14 T 32T TURT I ATATRT BTl T TUF TATH (@A T UPeAT & |

e wuf @1 31feR Shifad caftadl & shaeedTe aar 3ifde st & 3reurg ¥ 31fie a7 do
AT A& e ST HehelT|

LIAD

o YUY Pl TITT AT

o 37T faepr |

o TSI =i <Y & |
BETEROT -UHT 30T it s Uit dep dufel o 31AGR &l TATNT IS, LT a9mm|
fAsen - 14 SafhaTd STt 3R A fA® fed & dra Hgea TaTia AT &

U 3. URT 15 UG 16 Y ATEIT Hifaw|

YRT 15
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o Ifhal S e ueT A IaoT Y HIRIT B
o IS TN P P TEEAT b ToIT IAROT HATI &, Y el Sl & oIl a8 eI BT

URT 16
o e Y T URT 13 IT 14 & HROT LT &I AT,
o AT U INUTRA R fed ot = &ram|
3aTeoT
A -> B I SN 31X — B & 31STeH G &l Sl 3 — C Y quT Farfded |
TN B & 31T T T o URT 13 & HROT YT &, AT € BT et H1 URT 16 6 AR Lo AT

fosemy - 4 15 e emen it & 31fABRT H W@ AT ¥, STafeh anT 16 TE AR el & fom g
13 Ud 14 & TAIHAT T IUTET Seotead T & |

U 4. YRT 13 T 9RT 14 H 31X TF HfAw)

Soolded &l
oo

1

g
|II|"'
|II||II

AT AT

Transfer of Property Act, 1882 - Sections 19 & 20
Section 19 — Vested Interest

Introduction - Section 19 provides that where, on a transfer of property, an interest is created in
favour of a person without specifying any condition precedent, or where it is to take effect
immediately or on the happening of an event which is certain to happen, such interest is called a
vested interest.

A vested interest creates a present and fixed right, even though the enjoyment of the property may
be postponed to a future date.
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Definition - A vested interest is an immediate, fixed and transferable interest in property,
although the possession or enjoyment may begin later.

Essential Features
1. Therightis created immediately.
2. There is no condition precedent attached to the transfer.
3. The enjoyment of the property may be postponed.
4. Avested interest does not fail because the transferee dies before obtaining possession.
5. ltis heritable and transferable, unless the transfer provides otherwise.
Example - A transfers property to B for life, and after B's death to C absolutely.
e Cacquires a vested interest immediately upon the transfer.
e Cwill enjoy the property only after B's death.
e If Cdies before B, C's legal heirs will inherit C's vested interest.

Characteristics

Present right, future enjoyment.

Certain to take effect.

Passes to legal heirs on death.

Generally transferable.

Importance - Section 19 protects the rights of beneficiaries by ensuring that once a vested interest is
created, it is not defeated merely because possession is postponed.

Section 20 — When Unborn Person Acquires Vested Interest

Introduction - Section 20 deals with the transfer of property for the benefit of an unborn person. It
provides that when property is transferred to an unborn person in accordance with Section 13, the
unborn person acquires a vested interest immediately upon birth, unless the transfer expresses a
contrary intention.

URHTST (Definition) URT 19 & HFAR. - 5Tl Tl e feh o UaT # Hufy 7 TaT R 3= fehar e
&, oI ey AR Tear uX fAeR €1 81T, 31Uar had AT THT 31 H uheT war g, ar 3
fafed f&d (Vested Interest) Fgd &1

T 31 - afe; fopedY cafeh oy qufey ar 3R 3reft farer arar &, Aifeha sTenT suter s1fasr f gvam,
oY ae fAfed R (Vested Interest) FEalTaT

Rule An unborn person obtains a vested interest:
e Assoon as he or she is born, and
e Provided the transfer satisfies the requirements of Section 13.

The enjoyment of the property may still be postponed until the prior life interest comes to an end.
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Essential Conditions
1. There must be a valid transfer under Section 13.
2. The unborn person must be born alive.
3. The transfer must not indicate a contrary intention.
4. The unborn person receives a vested interest from the date of birth.
Example -A transfers property:
¢ To B for life.
e After B's death, to B's first son absolutely.
When B's son is born:
e He immediately acquires a vested interest.
e He will obtain possession only after B's death.

Importance Section 20 safeguards the rights of unborn beneficiaries by recognizing their vested
interest from birth, even though actual possession is deferred.

Difference Between Sections 19 and 20

Basis Section 19 _

Subject Vested Interest _
Beneficiary Any person _

Time of Vesting Immediately on transfer _

Related Provision General rule _

Possession May be postponed _

Important Case Laws

1. _ - Principle: A vested interest is not defeated merely because the beneficiary
dies before obtaining possession. The interest passes to the beneficiary's legal heirs.

2. _ - Principle: An unborn person can acquire an interest only in the manner

recognized by law. The case laid down principles that later found statutory recognition in Sections 13
and 20.

Frequently Asked Examination Questions

Question 1 Explain the concept of Vested Interest under Section 19 of the Transfer of Property Act,
1882.

Answer - Introduction Section 19 defines a vested interest, which is an immediate and fixed interest
in property created without any condition precedent.

Definition -A vested interest is one that takes effect immediately, although possession or enjoyment
may be postponed.
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Essential Features
e Immediate creation of the right.
¢ No condition precedent.
e Enjoyment may be deferred.
e Transferable and heritable.
e Does not fail on the death of the transferee before possession.

lllustration -A transfers property to B for life and thereafter to C absolutely. C acquires a vested
interest immediately.

Conclusion - A vested interest gives the beneficiary a secure and enforceable right from the moment
of transfer, even if actual enjoyment begins later.

Question 2 - Explain Section 20 of the Transfer of Property Act relating to the vested interest of an
unborn person.

Answer - Introduction Section 20 protects the rights of unborn persons by providing that they
acquire a vested interest from the moment of birth, subject to Section 13.

Essential Conditions
e Valid transfer under Section 13.
e Birth of the unborn person.
e No contrary intention in the transfer.

lllustration - A transfer’s property to B for life and after B's death to B's first son absolutely. On birth,
B's son acquires a vested interest, although possession begins only after B's death.

Conclusion -Section 20 ensures that the rights of unborn beneficiaries are protected from the date of
birth while respecting the prior life interest.

***question. a transfer property to b for life time and after b death it will goes to c. after some time
when c is 5-year-old b expire. but a alive. what will be the real owner of said property

Under the Transfer of Property Act, 1882, the answer depends on the nature of the interest created.
Facts
e A transfers property to B for life (life interest).
e After B's death, the property shall go to C.
e Later, B dies while Cis only 5 years old.
o Aisstill alive.
Who is the real owner?
Answer: C becomes the owner of the property.

Reason
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1. B had only a life interest (Life Estate).
o B could enjoy the property only during his lifetime.
o B was not the absolute owner.
2. Chas avested interest under Section 19 of the Transfer of Property Act.
o Theinterest in favour of Cis created immediately when A makes the transfer.
o Only C's possession/enjoyment is postponed until B's death.

o C'sage (5 years) does not affect his ownership unless the transfer specifically says
otherwise.

3. A has already transferred the property.

o A has no ownership left after making the transfer, except where the deed expressly
reserves some right.

o Therefore, the property does not revert to A merely because he is alive.
Result
After B's death:
e Legal/absolute owner: C
e B'srights: End with his death.
e A'srights: None (unless reserved in the transfer deed).

Since C is a minor (5 years old), his property will ordinarily be managed by his natural guardian or
legal guardian until he attains majority, but ownership remains with C.

lllustration -Suppose A executes a gift deed: "l transfer my house to B for his lifetime, and after B's
death, the house shall belong absolutely to C."

e A executes the deed in 2025.

e Bdiesin 2030.

e Cis5yearsoldin 2030.

e Aisstill alive.
Result:

e The house belongs to C from the moment B dies.

e A cannot take the house back.

e (C's guardian will manage the property until C becomes a major.
Relevant Provision

e Section 19, Transfer of Property Act, 1882 — Vested Interest

The gift to C is a vested interest, because C's right is certain; only the enjoyment is postponed until
the termination of B's life interest.
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If the transfer had been: "To B for life, and if C attains the age of 18 years, then to C,"

then C's interest would generally be contingent (Section 21) because it depends on the uncertain
event of C attaining 18 years. In your example, however, no such condition exists, so C acquires a
vested interest and becomes the owner immediately upon B's death, even though he is a minor.

Question 3 Distinguish between Section 19 and Section 20 of the Transfer of Property Act.

Basis Section 19 Section 20

Nature General rule of vested interest Vested interest of an unborn person
Beneficiary Any transferee Unborn person

Time of Vesting On transfer On birth

Requirement  No condition precedent Valid transfer under Section 13
Enjoyment May be postponed May be postponed

TTAaRoT gufa 1A, 1882 (Transfer of Property Act, 1882)
YRT 19 TG YRT 20
URT 19 - AR & (Vested Interest)

gy - 9RT 19 353-1%?1?,mmm%mﬁmmﬁa?qﬁﬁﬂm%ﬁ(lnterest) AT
m%mwaﬂéqﬁ QI (Condition Precedent) ﬂﬂlﬂﬁ@?ﬁ, HWH%%HW@@HW@
gfed gl aTell gear & gl W THT 211 &, O 38 fAfed féd (Vested Interest) dgd &1 3741,
HTAPR I ScUeeT o 1T &, Hel & FUTT DT AT ST AT dheotT HiTST  fAel|

URHTST (Definition) AR Tl (Vested Interest) 7% fedt & SN gid 3R ARG ®9 4 Icue=1 8 S
&, T 39T 3T (Enjoyment) AT heaTT ST H UTd &1

YRT 19 FY 3T FaRAIYAT
1. TUDR I S BT ¢ et 3707 & v & e &1 ST &

2. ?ﬂét@ QI (Condition Precedent) Tl aldT TABR UTH &=t & Torw fopd) rfa g geararafeq
BT 3TTaRTR Tl g

3. 3UHT HTaST 3 & HehdT & FUTY T arEd s 3UANIT oG H Aol Fehar &

4. Tod THATH A& 2rar fe e Ut & aret 4 feh theotl Aol ¥ Ugel A ST, ad 3 38T i
GHATG A& 2|
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5. SERITARIRET T UTH BT & T Tl 3Th Plefeit SRR &l UTe & ST & |
6. EEATLYT (Transferable) BT & STd deh 3701 & faqdid uraaa A &1

SETEIOT A U HUTT B Y SHide IR (Life Interest) & fou ST & 2T B & g & aITG;, €l qoT
TafAcg s

o C o HUTT H fAfR fee (Vested Interest) q{d U@ & ATAT R |

o Oifhel aE HUT &I theall B Y Fg ob dTe; UTH M|

o IMEC,BAUEA AT, Y C & SANTADBRT 38 HUTeT &b ATABRT @197 |
YURT 19 BT FAAYATT (Characteristics)

o  TdHT 31fABR (Present Right)

o IS I UM (Future Enjoyment)

o AT 31TABR (Certain Interest)

o IATABR AL (Heritable)

o EEJIRONA (Transferable)
URT 19 T FAgcd

o THTAT & IRAFBRT 1 38T HAT &

o e Beol HIAST 3 Aol A 37TABR Forrd el e |

o TUyF TafAca 3 APaar ve a
YURT 20 - 315T<A =g fth gRT fAfed f&d &1 31517 (When Unborn Person Acquires Vested Interest)

aREd YT 20 TE I & fob AT URT 13 & HFAR fohd 31t Sfeh &b o1 o HUTY BT 30T
ﬁl’TqTTI'CIT%, ﬁﬁwﬁmaﬁﬂﬁ%ﬁﬁﬁwested Interest) EITHW@F!T%, ST dh foh 3TaRuT.aF
F faudig 3 =ep A fRar T & |

YRT 20 &1 fAIH Tfe—
o URT13 P IR 3 3”07 R arar
o JUTTAT AT T,
A ST o &1 38 FuT A fAfed fea w8 AT 1 ST aredfaes deat ar suseT ag 3 e

YR 20 &Y HTALP At
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1. URT 13 & 3THR AL IHeROT FAer e
2. 3STeHAT A feh ST S o |
3. 37RoT 3 FAe 3mery =4 o fopar ara |
4. SR dd & RAfed Ravym @y s
SETEIOT A 31T HUTT—

o BHSIGAIRN & feward

o BHNFG N TG B & YUH Y Y QUi Tanfdca Sar |
TSI B T g STe olcll &—

o ZAsATEAY Afd Raua e srare |

o Weq I8 HUTT & hestT B & Fg & 16 U M|
URT 20 &I A

o 3R god & ATABRT HT & A &

o ST P HTY L Plfeh HTABR YT B B

o Hfasy #F Fufer & Earidca o geiad aardi g

YRT 19 T URT 20 # AR

3R YRT 19 YRT 20

v fAfed fed (Vested Interest) 37eT=a s &1 fafed fed
memelt IS of It e ST A Th
TP ehel UTH Bl & 30T b HIAT ST o &

BEIBRESIN RIEICRE D YRT 13 & HIY 9

Peoll Tiosg A AT ghare T # AT ghare
HAecdqur fAUTT (Case Laws)

1._ fArgia. afe; emameit destt UTe e & Ugel IR ST, 9 ot fafea o wamm
TEI BT, ITodh 3T h hIclell SATTIDIRIT DT UTH & ST & |

30



T.P.A. COLLEGE WORK

2. TREOICNATAEOIEA872) Freicr. 3Ty cufeh P HUfRY o1 et therel 3 TehR R ofT et 2,
SIHT Flefed # AT & | T fA0TT URT 13 T 20 & FAGTAT &1 ITUR HATAT ST &

U 1. YRT 19 & 3id91d ‘AT T’ (Vested Interest)' Y carEa Hifaw|
TR IRET 9RT 19 fAfed fed & srauron o vug i & | I tar fea & S far forai qd e &b

q{d ScUe 8 ST & |

gfemur  fafed fed g fod & S 37aX0T & THT & 3cUed o ST &, TTS ST STHIT JIasT A & |

TGP dca
o PR A ScUe BT B
o IS QI AT AG BT

o BUHNTAIGHB ThTel

o SAUTARR AT
o FEATAIONTEI

3EIEUT A HURT B &1 Sfiaet R & forw au1 B T FG H 16 C I &aTe | € i fAfed Rd Rawma &
SATaTE|

IRCRMARIBAINes rean ffec fo st o et 3R AT 31T vera aer 8, o1 &
areafaes wmeen HiaeT 3 e |

U 2. YRT 20 & 3d9Td oA b gRT Afed Rd ure s & carear Aifaw|

AT URET URT 20 315TH eI Th & Tl hI @M AT & AT I AR AT g o Seaaaa ar 3
fafta Rama ar srarg|

3RS At
o YRT13 & HJAR 3Y HAR0T|
o Sifadsea|
o TIUda 3mT T 37974 |

3ETER0T A HURT B T 1T #R ST & AT B & {cg & 16 B & YUH Y7 ! qUT E@Tica &l &1 g b
ST o & 38 Afd Ra A @ Smar g |

sy arT 20 S & A1 & 3R cafeh b TABRT 1 GIfard Bt & 3R sfasa 7 sab
ETTdce & GATRT AL |
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U 3. YRT 19 T YRT 20 H 3aX TqF Hfaw|

YR YR 19 R 20

fawg fAfed fea 3STed AT &1 T fed fed

— M =

HAPRPITEAATE HROTHFFAT  SFeA A

qafd graere AT [AgH YR 13 & Y A9

ST Iy & 8 Gopar & FfasT F el ghare

Transfer of Property Act, 1882 Sections 25, 26 & 27 (Conditional Transfers)
Section 25 — Conditional Transfer on the Happening of an Impossible Event

Doctrine of Impossible Condition

Introduction - Section 25 provides that if an interest in property is created subject to a condition
that is impossible, forbidden by law, fraudulent, immoral, or opposed to public policy, the transfer
depending upon such condition is void.

Rule - A condition attached to a transfer must be possible and lawful. If the condition itself is invalid,
the transfer dependent upon it also becomes invalid.

Essential Ingredients
1. There must be a transfer of property.
2. The transfer is subject to a condition.
3. The condition is:
o Impossible to perform; or
o lllegal; or
o Fraudulent; or
o Immoral; or
o Opposed to public policy.
4. Such a transfer is void.
Examples
e Atransfer property to B if B touches the moon.

o Void (impossible condition).
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e Atransfer property to B if B commits murder.
o Void (illegal condition).
e Atransfer property to B if B bribes a public officer.
o Void (opposed to public policy).
Object
e To prevent unlawful and impossible conditions.
e To uphold morality and public policy.
Section 26 — Fulfilment of Condition Precedent Doctrine of Substantial Compliance

Introduction Sometimes a transfer depends upon the fulfilment of a condition precedent (a
condition that must be satisfied before the interest arises).

Section 26 provides that if the condition has been substantially fulfilled, the transfer is not defeated
merely because there is no exact or literal compliance.

Rule - Substantial performance of the condition is sufficient if the essential purpose of the condition
has been achieved.

Essential Ingredients
1. A transfer depends upon a condition precedent.
2. The condition is substantially fulfilled.
3. Minor deviations do not invalidate the transfer.
Example
A transfer property to B if B marries with the consent of A, B's father, and B's mother.
e Adie before the marriage.
e B obtains the consent of the father and mother.
The condition is treated as substantially complied with, and the transfer is valid.
Object
e To avoid injustice caused by rigid technical interpretation.

e To give effect to the real intention of the transferor.

Section 27 — Conditional Transfer on the Happening or Non-Happening of a Specified Event
Doctrine of Conditional Limitation

Introduction Section 27 deals with transfers that are to take effect or cease to have effect on the
happening or non-happening of a specified uncertain event.

Rule A transfer may be made:
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e To take effect on the happening of an uncertain event; or
e To cease on the happening of an uncertain event,
provided the condition is lawful.
Essential Ingredients
1. There is a specified uncertain event.
2. The transfer depends upon that event.
3. The condition is legal and possible.
Example
A transfer property to B, but if B dies before attaining 25 years of age, the property shall go to C.
e If B dies before 25, C gets the property.
e If B attains 25, B retains the property.
Object
e To recognize valid conditional transfers.
e To ensure certainty in the devolution of property.

Difference Between Sections 25, 26 and 27

Section Doctrine Main Rule

Doctrine of Impossible A transfer depending on an impossible or unlawful condition is

25
Condition void.
Doctrine of Substantial

26 . Substantial fulfilment of a condition precedent is sufficient.
Compliance

27 Doctrine of Conditional A transfer may begin or end upon the happening/non-

Limitation happening of a lawful uncertain event.

FATATaoT §ufa 31fATATH, 1882 (Transfer of Property Act, 1882)
9T &G (Doctrine) Wﬁ'ﬂﬂ (Main Rule)

3T A P R Ife; Fore Hufer et 3T forelt 3reisa, e ar R gry
(Doctrine of Impossible ARg ad W AsR &, e AT (Void) et g iR as e d
Condition) awlaﬁaﬁrmmﬁn
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4T fAGIT (Doctrine) HET fAITH (Main Rule)

U UTeie & e Ife garadt e (Condition Precedent) 3T 3T 33T UATT T &

YR . .
(Doctrine of Substantial qr & ST %’, Y QTcT ST TATH TSl (Substantial Compliance)
Compliance) HIAT ST 3R 30T gwoardh gem|

TAd AT A1 AT Hufer &1 3iaRor foret 34 va 31fAfRIT ger (Lawful Uncertain
(Doctrine of Conditional Event) & Gfed 819 ITF 81 WX URFH (Begin) T HATH (End) B
Limitation) AT

TIETT & TG I &I 3T T
o YNT 25 - 3/HT AT Y e - A< YA (Void Condition)
o YRT 26 > A BT UATH TS = 30T 3Y (Substantial Compliance)

o YRT27 > 34 HART gear ¥ HTABR R I1 AT (Conditional Limitation)

Important Case Law

SiddsmurhyaVaramiReddyAGodIIayaramiREadyI1992) Principle: Conditions attached to a

transfer must be lawful and enforceable. Impossible or unlawful conditions cannot be given effect.

Question 1 - Explain the Doctrine of Impossible Condition under Section 25 of the Transfer of
Property Act.

Answer — Introduction Section 25 declares that a transfer dependent on an impossible or unlawful
condition is void.

Conditions Covered
e Impossible condition.
e lllegal condition.
e Fraudulent condition.
e Immoral condition.
e Condition opposed to public policy.

lllustration -A transfer property to B if B touches the moon. The condition is impossible; therefore,
the transfer is void.

Conclusion -Section 25 prevents transfers founded upon unlawful or impossible conditions and
protects public policy.

Question 2 - Explain the Doctrine of Substantial Compliance under Section 26 of the Transfer of
Property Act.

Answer — Introduction - Section 26 provides that substantial fulfiiment of a condition precedent is
sufficient where the essential object of the condition has been achieved.
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Essentials
e Condition precedent.
e Substantial compliance.
e Minor deviations ignored.

lllustration B marries with the consent of the surviving persons required by the transfer after one
person dies. The transfer remains valid.

Conclusion - The section ensures that justice is not defeated by mere technicalities.

Question 3 Explain the Doctrine of Conditional Limitation under Section 27 of the Transfer of
Property Act.

Answer Introduction Section 27 permits a transfer to commence or terminate upon the happening
or non-happening of a specified uncertain event.

Essentials
e Uncertain event.
e Lawful condition.
e Transfer depends upon the event.

lllustration -A transfer property to B, but if B dies before attaining 25 years of age, the property shall
pass to C.

Conclusion Section 27 recognizes lawful conditional transfers and provides certainty regarding future
interests.

Question 4- Distinguish between Sections 25, 26 and 27 of the Transfer of Property Act.

Basis Section 25 Section 26 Section 27
Substantial
Doctrine Impossible Condition - _
Compliance
Valid fulfilment of
Nature Invalid condition » Conditional transfer
condition
Transfer begins or ends on an
Effect  Transfer is void Transfer remains valid &

uncertain event

PUrDOSE Prevent unlawful/impossible Prevent technical Regulate conditional future
P transfers injustice interests
YR 25, 26 TG 27

YRT 25, 26 TT 27 WA 37T (Conditional Transfer) & T & | 57 URT31 & Tg adqTAT AT & fob
foraT aRTEATaT 3 ordt & T foma s Gufey &1 37aRoT 34 (Valid) IT 37T (Void) 19T
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YRT 25 — IHHT IT 37T AT U HTUTRA 31T - (Doctrine of Impossible Condition) — 33 AT

&1 g

URET U125 & HTER TS fohalt Fufer & 3{cor T o1 W o ST & it

o 31GHT (Impossible) &,

o P GRTATIE (Forbidden by Law) &,
e  HUCYYT (Fraudulent) &,

o 3AfAF (Immoral) T,

o 3TYAT Ik AT (Public Policy) & Ta%g &,

T QAT 37T T (Void) B9 |
YRT 25 T AT --" 3T A1 37AY et IR e Fufer 1 3avor e giar g -

3P dcd

1. TUTY T 0T T ATTRT |
2. 3icRor fRdY e uR MR &l

3. dBUI—

o

o

o

o

o

rEHaEL A
daan,
HYCOTE, A1
3ATaE o, AT

e Aifar & faeg el

4. UE AT & 37A0T 3HST (Void) BT

3ETERUT 1 - A 3T FURT B 1 3T AT W AT o6 B TG A TUI — T T IrAHT & | 37e: 30T

R BT |

3ETENUT 2 A 370 HUT B 1 58 A TR Gl & 106 B &@eAT | — TE A IFIU§ | 3el: HeR0T YT

o)l

BETEUT 3 A 3UT HUT B &1 38 A U ST & b B fopely TXeprY 31y ot Rra & — Jg ol
Af &b fareg | 31: HAROT I BT |
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YRT 25 T 32T

o 3TIY UG ITHIT AT BT AehaT|
A IGEGREKIEGIGEIRGIEEGI
o FYIIHI HURT 30T AT HEaT|

IR 26 — g QAT (Condition Precedent) HI I - (Doctrine of Substantial Compliance) — TaTH
3guTere T fRIgien)
T - % IR Hufy &1 3107 TR gd e (Condition Precedent) & QX7 81 IR AR akar & | afg
TE A FTT FT A (Substantially) G & ST &, Y hefel deheliechl IT HTHA AT b HRUT 0T
3B el Bl |
YIRT 26 T T4 - "TTE Qe AUt T TATH (Substantial) UTeleT &1 71T &, A 3ieR0T 4 o |-
HTTRTE e

1. 3RO qd o W 3MUTRA & |

2. AT P HEY 3T Q& TRATE |

3. Fae A I AT FA |

4. v Reufa o siaRor du gem|
FETE0T - A 37U Gufel B 1 59 e/ W T & o B faame A, B & ar aur 8 Hr Arar Hr agafa a |
faare @ ugd A B FG B SAT | B 310 AT hr Feafa & Rare s dar |

— BT A T TEATS U PAT HEAT B ITAT| — oifhed Tt BT HET 32T QI &1 IAT| 3l IeoT dY
glam|

YR 26 T 36T

o Toheirhr IfeAT S BRUT I A dRIT B A |

o 3ARUTHAT (Transferor) T ATEATAD STHT DT AT TATAT|
YRT 27 - ATAPRT gear W TR HAI0T (Doctrine of Conditional Limitation) — | HAT FI
Ragian
a9 - 9RT 27 39 Fufa & Tafdd & ster Guft & 3iavor fordt 31 e sifess 6 aear
(Uncertain Event) %gﬁma%’lﬁm%ﬂkm%l
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YRT 27 T [AIH FUTeT T 37AT0T—
o frdr AT geard ofed g WURFI S AhaT Rl
o fRe 3T BT & ufed Ble R g & b |
I T 0T AT TG Pl & |
HGIH T
1. s fafRagearsn
2. HUT &1 3TUBR 3 TeAT W IR |
3. ATIU T THT R

3EIEXUT - A 3011 HUf B &1 ST & | wifehe] ATE B 25 T < HY U it & el A ST &, dl GURT
C &Y fFeiaf|

o ITEB 25 aT A Ugel FX SATAT & — C HUT T TaT 21T |
o I B 25 TN TG UTH & AAT T — B & HUTT T FaTlT |

URT 27 BT 327

o T 3T I Bl AT ST |

o HIqST H HUTT b VPRI A TATRTAT T T@eT |

YRT 25, 26 T 27 & 37T

9T AT (Doctrine) qey IGEL]

25  Impossible Condition) TR 3HAROT T BT |

URT WWWW(DOCMM of Tf G T &1 U8 UTelet &1 ST al 37aoT dy
26  Substantial Compliance) I |

qRT S HAT & A (Doctrine of HTATRIT AT Bl AT A el TR 3ALOT YR AT
27  Conditional Limitation) HATH & qRATE |

m’@‘fﬁl‘uﬁﬂmase Law)
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i Fuftr & 3reaRoTa 2 o1t Ay, THa R Fiefed & HFET Bl AT | IrFHT AT 37 At

=TT ST TR I |

U 1. YRT 25 & Hd9Td 3HHT AT (Doctrine of Impossible Condition) P <ATEAT HTAT| (10 37h)
LIS0d
o=

URT 25 TE UTTUTA Al & fob Tfe; Guler 1 37aor fordt 3r997a, 314, 3afae ar dte Aifa o faeg
T TR TR &, AT U7 30T T /T |

HIGTSH dcd
o HUfel &1 3HROT|
o ATHTEET
o U T ITHHT AT 3L AT
o 3AXUTH YT BT
3ETeXOT
A 370AT HUfRT B 1 58 A TR & & o B D16 1 $T| TS IHHHT 0 &, SHIOT 0T e a1 |
sy
YRT 25 BT 3R HIY U A AT W 3R HUTY {01 & AehedT & |

U4 2. 9RT 26 aFHHﬁHU'QTHHTjCIWIH (Doctrine of Substantial Compliance) &I ZIT&AT HfAT| (10
3ih)

3T

U
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YT 26 & IFHAR TS G A<t T HET 32T QU & ITATE, Al helel deheiiehl ehaHl o BT IO
HHB el B

3TaRIF dcd

. Tderdl

o QAT U]

o ATTSRI B
SETERT

B & 31TaRTeh ATl & HeATd A faare foharm, i Ueh cafh & g & hRUT 38D TeATd Urd !
B Y| 70T T o 3o |

foreeny
YR 26 AT 1 Teheiteh! ATV FUL TG & R ITeRUThAT bl AT {eres HRAT bl TATe TAT &

WA 3. URT 27 & 39T T2AT AT (Doctrine of Conditional Limitation) P et HIfAT| (10 3i)
W
o=
URT 27 3 30T @ HAAA & S forelt fafRg sy Hrocard g aa ga w AR e €
TGS dcd
o AT Tear|
o YU
o AT R IRTR|
3ETe0T
A HUT B Y &1 &, X ITE B 25 a8 T 31 & Ugel AT ST AT HUTY C ol fHeraf |
Ay
URT 27 AT i FART T3l u” MR ST TAT HARUT Bl Bl AT S & |

U 4. URT 25, 26 TG 27 & 3{d TAT HTAT| (10 37h)
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TR URT 25 YRT 26 YRT 27
frgid @waad T 37eguTere GRACT T
QT T UehR TEHA 3T qJ d Jfafg gear

uRoTeA RO HeRoTdy el o 3R 0T UREH AT HATH

LTAD 373 21T Y Ukl deheilehl IIT AehedT FAT AT T AT ST

LL.B. TY&TT f&T (CCS University)
e YRT 25 = Impossible Condition (3IHT/3TAY AT — AT AL
e YRT 26 = Substantial Compliance (&I Qrey t{& — HaoT 3,
e YRT 27 = Conditional Limitation (IfATRIT T — AT URFH AT THTE)

3 AT URTE 3R T AT 10 T 20 37T & T4 3 GET AT §, ST 3% Joldlcdd T IR
AT TR TR T |

section 35 doctrine of election.
Section 35 — Doctrine of Election
Transfer of Property Act, 1882

The Doctrine of Election is one of the most important doctrines under the Transfer of Property Act,
1882. It is frequently asked in LLB examinations for 5, 10, and 20 marks.

Section 35 — Doctrine of Election

Introduction

The Doctrine of Election is based on the equitable principle that:
"A person cannot accept and reject the same instrument."

This means that if a person accepts a benefit under a document (such as a gift, will, or settlement),
he must also accept all the burdens imposed by that document. He cannot enjoy the benefit while
rejecting the obligations.

Meaning of Election
The word Election means making a choice between two inconsistent or alternative rights.
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Under Section 35, where a person transfers property which does not belong to him, and by the same
transaction gives a benefit to the true owner, the true owner must choose (elect) either:

1. To confirm the transfer, or
2. To reject the transfer and give up the benefit.

He cannot do both.

Definition
The Doctrine of Election means:

When a person transfers another person's property and, in the same transaction, confers a benefit
on the true owner, the true owner must elect either to accept the transfer and keep the benefit or
reject the transfer and surrender the benefit.

Essential Conditions
The doctrine applies only when the following conditions are satisfied:
1. Transfer of Another Person's Property
The transferor must transfer property that actually belongs to someone else.
2. Same Transaction
The transfer and the benefit must arise from the same document or transaction.
3. Benefit to the True Owner
The true owner must receive some benefit under the same instrument.
4. Choice (Election)
The true owner must elect:
e to confirm the transfer, or

e todissent from it.

Effect of Election
If the Owner Accepts

e The transfer becomes valid.

e The owner keeps the benefit.

e The transferee obtains the property.
If the Owner Rejects

e The transfer fails.
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The owner keeps his own property.

The owner loses the benefit given under the instrument.

lllustration

A owns a house.

B, without authority, transfers A's house to C.

In the same deed, B gives $10,000 to A.

Now A has two choices:

Option 1

Accept the $10,000.
Confirm the transfer.

C becomes owner of the house.

Option 2

Reject the transfer.
Keep his house.

Return or give up the $10,000.

A cannot keep both the house and the $10,000.

Exceptions

The Doctrine of Election does not apply:

1.

2.

When the owner is unaware of his rights.
When the owner is unaware of the duty to elect.
Where the benefit is accepted under fraud, coercion, or mistake.

Where the transferor has no intention to transfer another's property.

Object of Section 35

To prevent unjust enrichment.
To ensure fairness and equity.
To prevent a person from taking inconsistent positions.

To protect the interests of both parties.
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Important Case Laws
1. Cooper v. Cooper (1874)

Principle:
A person cannot both retain his own property and at the same time enjoy the benefit given under
the same instrument.

2. Codrington v. Codrington (1875)

Principle:
Election is founded on equity and justice. A person who accepts a benefit must also accept the
corresponding burden.

Difference Between Election and Estoppel

Basis Doctrine of Election Doctrine of Estoppel

Meaning Choice between two inconsistent rights Prevents denial of a previous representation
Basis Equity Representation

Requirement Benefit under the same instrument Reliance by another person

Result Must choose one right Cannot deny earlier statement

Important Examination Questions

Question 1

Explain the Doctrine of Election under Section 35 of the Transfer of Property Act. (10 Marks)
Model Answer

Introduction

Section 35 embodies the equitable principle that a person cannot accept and reject the same
transaction.

Meaning

Where a person transfers another's property and, in the same transaction, confers a benefit upon
the true owner, the true owner must elect either to confirm the transfer or reject it.

Essentials
e Transfer of another's property.
e Same transaction.

. Benefit to the true owner.
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e Election by the owner.
lllustration
A transfers B's land to C and gives B $10,000 under the same deed.
B must either:
e Accept the money and confirm the transfer, or
e Reject the money and retain the land.
Case Law
Cooper v. Cooper (1874).
Conclusion

The doctrine ensures fairness by preventing a person from accepting the benefits of a transaction
while rejecting its burdens.

Question 2
State the essential conditions for the application of the Doctrine of Election. (10 Marks)
Answer
The doctrine applies when:
1. Property belonging to another is transferred.
2. The transfer and benefit are contained in the same instrument.
3. The true owner receives a benefit.
4. The owner has knowledge of his rights.

5. The owner elects to accept or reject the transfer.

Question 3
What are the effects of accepting and rejecting the election under Section 35? (10 Marks)
Answer
If the owner accepts:
e Transfer becomes valid.
e Benefitis retained.
e Transferee gets the property.
If the owner rejects:

e Transfer becomes ineffective.
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e Owner retains his property.

e Benefit under the document must be surrendered.

Question 4

Distinguish between the Doctrine of Election and the Doctrine of Estoppel. (5-10 Marks)
Basis Doctrine of Election Doctrine of Estoppel

Source Section 35, TPA Indian Evidence Act

Principle  Choice between inconsistent rights Prevents denial of representation
Purpose  Equity in transfers Protect reliance on representations

Application Transfer of property All branches of law

Examination Tip (CCS University)
For a 20-mark answer, follow this structure:
1. Introduction
2. Definition of the Doctrine of Election
3. Meaning of Election
4. Essentials of Section 35
5. lllustration
6. Effects of Acceptance and Rejection
7. Exceptions
8. Important Case Laws
9. Difference from Estoppel
10. Conclusion

This structured approach covers all the points generally expected in LLB examinations.

FATATA0T Gufar 31fATATH, 1882 (Transfer of Property Act, 1882)
YRT 35 - fAaTa= &1 fAGId (Doctrine of Election)

YRT 35 TATATAROT HUTY 31fATATH P Gad Aecayqut YRT37 3 & Th ¢ 1 3 Doctrine of Election
(fAaTareT T RAEI) el SITaT & | I fIuT LL.B. 3rd Semester T T{I&TT 3 5, 10 Td 20 3T & T

HAd AgcaquT &
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YR 35 - [AatereT &1 fRAGIT (Doctrine of Election)
aRET

ﬁ?ﬁﬂ?—r?ﬂ'ﬁm (Doctrine of Election) =T, HHAT (Equity) IR TEEET Good Conscience) &
FgTd W 3R &

ST Al G &

"5it el foell SEATAST (Instrument) | ST UTH AT &, TE S SEATAST b Taeg A1 ST HehelT |-
ar

"1 HY Tk Teh & GTATdST Y T TTT THDR (Accept) IR AR (Reject) A& X ATl

37T ITE IS T ThdY SEATIST T TTH (Benefit) UTH AT S, AT 38 38T SEdTIST gRT 19T 7T
&1faca (Burden) & 3 THHR HIAT 219

Rata (Election) &1 31
Election WHQ&%—

&I g AT 31fAPRT (Alternative Rights) & ¥ fordlT wer &1 AT hCAT|

YRT 35 I ATH
Ife; IS
o 3R 3 TATIS gRI 3T arEd e TaTHT (True Owner) BT IS 1T T AT,
dl aredfaes Tare &1 a1 fahed! 7 8 Teh gl elan—
(1) 37AROT &l THBR & (Confirm the Transfer)
ar
(2) 37AROT &l 3B & (Reject the Transfer)
STl oITH Ueh 1Y AT of HehdT|

YRT 35 hr gIRHTST
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Ife; IS cafeh ToheT 3 &1 U T AT AT & A AT 3HT GEATIST GRT AEATAD TIATH! Dl i
TH T &, dl aTEdTad TITHT Bl TE AT DA aI9TT foh—

o IE TUT T 3701 TepR L 31 amar off T,

o 37U TUTY aTuy QI TAT SEATIST H UTH ST T ITIT I |

URT 35 HY ITaTH Ak

Doctrine of Election A& e &1 5Td fd=afarf@ra erd gl el

1. g8 =l ey HUfer T 3cor

HARUTRT (Transferor) THT HUT T AT Y AT ATEA H SHDT el ¢l

Z.Wﬁaﬁﬁa(%me Instrument)
HUTY BT 3AX0T HR SATH Gl Teh & GEATAS AT oled-Ge H @It AT |

3. grEd aen Tarelt oY o fear s g
o cafs i gufr o1 3iaror fopam T &, 38 Y 38 exdTdsT 3 1S o e |

4.W(Elecﬁon)mﬁ3ﬁm
AT TATAT & UTH % A TUPR gl arfev b ag

o 3IRUTIEIHAR A |

ﬁiﬁ?ﬁ'(Elecﬁon) I UHATT
Ife areafas Faret 3cRoT EffeR FT o

o TU T ITAOT I &Y ST |
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o TTETA TATHT ITH 37U UTH TG FhaT |

o 3IAXUTUTH A ATl (Transferee) U T TATHT I SATTI |

Ife areafae Tamet 3aRoT IRAPR F G

o 31AXUT 3THFA & ST |
o grEJTAe TATHY 31U GUf 370 UTg T |
o CEITAS gRT 3l oy BT 2l |

IETERT (lllustration)
A & UTH Ueh ADI & |
B, fareTT 31T o, A & HeTeT C B ST ST & |
37 fasha.UF 3 B, A BT £10,00,000 S T STTEAT FRAT & |
T A A & [aheT &
e 1
 10,00,000 FHHR |

o P DI IAXOT THHR P |

o C HPI I TITHN I ST |
e 2

o 3UATHABIA aUL IW |

e %10,00,000 T ATH BIS S|

A QAT GITH Teh AT Al of FehelT|

YIRT 35 Pl 35T
o ST UG AT EATT FIAT

. HﬂﬁlﬁﬂTﬂ(Unjust Enrichment) P AheT|
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o TIRTUTHTHY 31TRIUT (Inconsistent Conduct) &Y JeheT|
o TUTT & oI .G H TASUETAT 91T I@AT|

YR 35 & UG (Exceptions)

Doctrine of Election fiet URTEATIAT H SIag 78T &amm—
1. ATAFRT Y ATABRY T 2

Ife; aredfad Tarat Y 370 3TRASBRT Y ST 781 2|

2. AT LA & 1R & ATThr 7 &
I 38 Tg AT & AL AT h 38 AT AT |

3. YT, GaTd AT A
Ife e
o« UW (Fraud),
e qdId (Coercion),
o AT HeT (Mistake)

T TR AT rar e |

4. TREATI TATH Y ATH 2o T 3T T &
e SEATdST A TUE & ob arecafares Tara) &bl JITH &Y bl 3o &Y Tl AT |

H%RTI\UT AT (Case Laws)

1. Cooper v. Cooper (1874)
IS <A Teh Ueh & GEATdS & 3T

o 3UTHURT I TW,
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o 3RzAICEAdT A AH T UTI R,
VAT el & FehdT |

2. Codrington v. Codrington (1875)

g

faTaeT o1 Rgia =3 vd G7ar R 3maTRd & | St cafeh omeT TR aar &, 38 38T eEardst b
a1ca ot TR Y Bt |

faT=IeT (Election) Td Estoppel 3 3iaX

3MUR Doctrine of Election Doctrine of Estoppel

TR YRT 35, TATATAROT Huley i fazeT HR AT areg 3ifafags

fRrgra ar farredY 31TeRY 3 & veh &1 eAra Q& YT T 3HTeROT A Fhlel T Ueh
33T GEATST ¥ T Td G Ied Gl TR AT Ga e eh & faTa ehr 16T e
IR T 84 TRy & Sieor 3t of SR 5 R amerait ot
HECAYOT GET U4 TF TR

U 1. [T &1 RAGIT (Doctrine of Election) & &2 URT 35 il =A@ AfIT] (10 3ih)
LTS0d

Uy

YR 35 fAeTere & FAETA BT UTaened B & | TS FHAT (Equity) T 3R Fagiar &, foraeh 3rgan
PIS TTeh Ueh & STl T Teh ATY THhR 3R 1EABR 8T b HehdT|

kb))

Ife 1S eafeh oreY 31e hr Uy &1 3ATOT AT § 3R 38 GEATd S gRT A e et bt his
I T &, Al arEdiad TITHT Bl AT AT BT |

3T A
o GE AU T AT
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o UH TS|
o TTEATAh TITHT &l oATH |
o AT I AT
3ETeR0T
A T 3 B, T 31RABR &, € Y T AT & TUT 38 GEATIS §RT A I 10,00,000 AT & |

AT

X10,00,000 oehY HfH T ITALUT ThR &M,

o {3 3701 UTH TWIM 37 X10,00,000 HT TTH SIS G|
Fgcaqer favky

Cooper v. Cooper (1874)

IGLEa

faTae o Rgia o giafia star s fos s cafth v & gedrdsT & omet 331 38 arfdical d aa
TR

w4 2. Tdiaet & Ragia &1 3maaes erdf 6 carear fifaw | (10 3
N
[GEIECCANHEEID GG EN Lo

1. gER <A Th Y HUT T 0T BT AT |

2. U &I &Sl H 30T 3R AT Sl @it arfev|

3. grEdides EdTHT e o feam T |

4. 38 AT PIA DT 3T T & |

5. 39 37U ITASRT Td FeATel b Gl dcd T ST & |

U 3. [ & fRAgia & U (Effects of Election) fif&IT| (10 37h)
3T
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e areafae Tamedt 3avor ThPR FIarE—
o RUTIUR FATATE

o HUTHBIATE

o 3CRUTUTHhdT Hufer o1 Tarel I ST & |
Ife; areafae T AT 3RABR HT

o AOTfAmA A ST

o ITEAfIe TATH U HURT I@ATE |

o CEATST GRTUTH ST SISAT Sl & |

U 4. DT (Election) Ud UEETU (Estoppel) F 37T TAE HIfST| (5-10 3ih)

IMYR A9 (Election) TTEU (Estoppel)
Plefed GRT35, TPA WR e AfafaTa
fRrgia ar 31ReRT # & gama qd U H FhA WUD

32T AT UE STRca el Telieh Y ehTeT G o T 21 3871 ahdet

U] GUfd &b TaToT H 1A= i Areer &

LL.B. TI&TT f&T (CCS University)

R 35 I ATG W T A G-

"SITH AT At TR ot TR e Fem-

ar

"Th & GEATd ol ol Teh ATY TR AR AENGR Al b1 SIf HehdT |

IE I Doctrine of Election &7 H{cl fAgid & 3R et # forga o a7 311 garaeirel AT SI1dr
2l

section 40,41,43

Certainly. Sections 40, 41 and 43 of the Transfer of Property Act, 1882 are among the most
important provisions for LLB examinations. Section 41 (Doctrine of Ostensible Owner) and Section
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43 (Doctrine of Feeding the Grant by Estoppel) are especially important and are frequently asked in
university and judiciary examinations. (India Code)

TRANSFER OF PROPERTY ACT, 1882

Sections 40, 41 & 43 (English Notes)

Section 40 — Burden of Obligation
Doctrine of Burden of Obligation
Introduction

Section 40 deals with obligations attached to the ownership of immovable property which do not
amount to an interest in the property or an easement.

It provides that if a person acquires property with notice of such obligation or without consideration
(gratuitously), he is bound by that obligation.

Meaning
A person purchasing property cannot ignore obligations attached to that property if:
e He had notice of the obligation, or

e He acquired the property without consideration (gift).

Essential Ingredients
1. There must be an obligation relating to immovable property.
2. The obligation is not an interest in the property or an easement.
3. The transferee:
o Has notice of the obligation, or
o Takes the property without consideration.

4. Such transferee is bound by the obligation.

Example
A agrees with B that a portion of A's land shall always be used as a pathway for B.
Later A sells the land to C.

e If C knew about this agreement, he must allow B to use the pathway.

e If C purchased without notice and for valuable consideration, he is generally not bound.
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Object
e To protect equitable obligations.

e To prevent unfair denial of existing obligations.

Section 41 - Transfer by Ostensible Owner
Doctrine of Ostensible Owner (Holding Out)
Introduction

Section 41 protects a bona fide purchaser who buys property from a person who appears to be the
owner, although he is not the real owner.

The transfer will be valid if the real owner allowed that person to appear as the owner and the
purchaser acted in good faith after making reasonable enquiries. (India Code)

Meaning of Ostensible Owner

An ostensible owner is a person who appears to be the owner but is not the real owner.

Essential Conditions
1. There must be an ostensible owner.
2. The real owner has given express or implied consent to such appearance.
3. Transfer must be for consideration.
4. The transferee acts in good faith.

5. The transferee has taken reasonable care to ascertain the transferor's authority.

Example

Ais the real owner.

He allows B's name to remain in government records as owner.

C purchases the property from B after verifying the records and acting honestly.

Later A cannot challenge the transfer.

Object
e To protect innocent purchasers.

o To promote certainty in property transactions.
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Important Case Law
Ramcoomar Koondoo v. Macqueen (1872)

Principle:
Where the true owner permits another to appear as the owner, an innocent purchaser acting in good
faith is protected.

Section 43 - Transfer by Unauthorized Person
Doctrine of Feeding the Grant by Estoppel
Introduction

Section 43 applies where a person fraudulently or mistakenly represents that he has authority to
transfer property and transfers it for consideration. If he later acquires an interest in that property,
the transferee may require the transfer to operate on that newly acquired interest while the contract
subsists. (Delhi Government Session)

Meaning
The doctrine means:

If a person transfers property without title and later acquires the title, the benefit of that title
passes to the transferee at the transferee's option.

Essential Conditions
1. Transferor falsely or mistakenly represents that he has authority to transfer.
2. Transfer is for consideration.
3. Transferee acts in good faith.
4. Transferor later acquires the property.
5. The contract of transfer is still subsisting.

6. The transferee chooses to enforce the transfer.

Example

A sells a house to B claiming it is his.
Actually, it belongs to C.

Later A inherits the house from C.

B may require A to transfer the property to him because A has now acquired title.
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Object
e To prevent fraud.

e To protect innocent purchasers.

e To apply the principle of estoppel in property law.

Important Case Laws

Jumma Masjid, Mercara v. Kodimaniandra Deviah (1962)

Principle:

If the transferor subsequently acquires title, the transferee may claim the benefit of that title under

Section 43.

Difference Between Sections 40, 41 & 43
Basis Section 40

Doctrine Burden of Obligation

Main Object Protect existing obligations

Requirement Notice of obligation

Consideration Not always necessary

Equitable obligation binds

Principle
P transferee with notice

Important Examination Questions

Question 1

Section 41
Ostensible Owner

Protect bona fide
purchasers

Consent of true
owner

Necessary

Appearance of
ownership

Section 43
Feeding the Grant by Estoppel

Protect transferee against false
representation

False representation by
transferor

Necessary

Later-acquired title feeds
earlier transfer

Explain the Doctrine of Ostensible Owner under Section 41 of the Transfer of Property Act. (10

Marks)
Model Answer

Introduction

Section 41 protects a bona fide purchaser who purchases property from an ostensible owner with

the consent of the real owner.
Essential Conditions

e Ostensible owner.
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e Consent of real owner.
e Transfer for consideration.
e Good faith.
e Reasonable enquiry.
lllustration
A permits B to appear as owner.
C purchases from B after proper enquiry.
The transfer is valid against A.
Case Law
Ramcoomar Koondoo v. Macqueen (1872).
Conclusion

Section 41 protects innocent purchasers and ensures certainty in property dealings.

Question 2
Explain the Doctrine of Feeding the Grant by Estoppel under Section 43. (10 Marks)
Model Answer
Introduction
Section 43 applies where a transferor falsely represents that he has authority to transfer property.
Essentials
e False representation.
e Transfer for consideration.
e Subsequent acquisition of title.
e Contract subsists.
e Transferee exercises the option.
lllustration
A sells property to B without title.
Later A acquires title.
B may claim the property.
Case Law
Jumma Masjid, Mercara v. Kodimaniandra Deviah (1962).

Conclusion
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Section 43 prevents a transferor from defeating the rights of an innocent purchaser after later
acquiring title.

Question 3

Explain Section 40 relating to Burden of Obligation. (10 Marks)
Model Answer

Introduction

Section 40 protects obligations attached to immovable property that are not legal interests or
easements.

Essentials
e Obligation concerning immovable property.
e Notice to transferee or transfer without consideration.
e Obligation binds the transferee.
lllustration
A sells land burdened with a right of pathway.
A purchaser with notice must honour the obligation.
Conclusion

Section 40 safeguards equitable obligations connected with immovable property.

Question 4

Distinguish between Sections 41 and 43 of the Transfer of Property Act. (10 Marks)
Basis Section 41 Section 43
Doctrine Ostensible Owner Feeding the Grant by Estoppel

Real owner allows appearance of Transferor falsely or mistakenly

Representation . . .
ownership claims ownership

Consent of Real Owner Essential Not required

Subsequent Acquisition of

. Not necessary Essential
Title

Protect transferee after later

Purpose Protect bona fide purchaser . )
acquisition of title

Examination Tip (CCS University)

For 20-mark answers, write:
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1. Introduction

2. Statutory provision

3. Doctrine name

4. Essential ingredients

5. lllustration

6. Important case law

7. Difference from related sections
8. Conclusion

These three sections are often asked together because they all deal with transfers by persons who
are not the true owners, but each section applies in a different legal situation.

FUTTaRoT §ufa 31fATATH, 1882 (Transfer of Property Act, 1882)
YRT 40, 41 TF 43 (LL.B. 3rd Semester Notes — Hindi)

YRT 40, 41 TF 43 TATATAOT HUTT JTATATH & 37Tl AgcaqoT URTT & | 37 URIHTH 5, 10 TG 20
37epi %U%TWQE?HI?T%I TIY ®U & YRT 41 (Ostensible Owner) 31T YRT 43 (Feeding the Grant
by Estoppel) =TT TI&TI3T va faafaarery ureTn3i # g e Aecayul gl

YRT 40 — &1fAcd &7 8] (Burden of Obligation)
Doctrine of Burden of Obligation (&1fAca &r SR R{gian
gRE

YRT 40 3 &IfAcaTl (Obligations) ¥ HafAd & ST fopdlY 3rarel U (Immovable Property) @@g%’lﬁ%,
Afha a T A gufy F 1S T (dnterest) Bl © 3R & @TaR (Easement) |

I 1S cafh e wufy

o ST I AFHRY (Notice) & TTY TASATE, T

« AT ufawer Without Consideration) i 3UER (Gift) 3 &9 3 YT AT,
A I 39 &TTcd T UTeled hiet th ol a1 a1om |

URT 40 &1 AITH
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"forg =g @ wufer @ 2 arfdea & Sesr 8, a1 fores wufy Rer ufawa ma Hr g, ae a9
aTiIcd & §4T T |-

JHTARID dcd
1. 3gd Ut @ Hafid 18 ariica g |
2. I EIAca §URT H fd (Interest) AT HETAR (Easement) F &l |
3. HUf UTE & dTel egfeh Bl
o I Y AR, A
o 38 HuR e gfama ara T er|
4. THI YD 58 &I Acd &l Ulelel M|

Saredur
A, B T IE THASI AT AT & Toh B THRT A &1 {3 T e TFd T ST T JehaTT |
G HATEHF CH T AR

o Il P 5T THSHA B SATABIY A, AT C DY B B AT AT &I |

o IS CA ST AT G 3R AT ST &6 HfH T, A AATIT: a8 39 &1 ca & a1
Tl g

YIRT 40 T 32T
o Hufd & S FATIHIS Equitable) STFcal T T&TT AT
o GO @G arel gRT G &1 Acal &l I @Y i AchedT|

YURT 41 — Yehe TATAT §RT 30T (Transfer by Ostensible Owner)
Doctrine of Ostensible Owner (UhC T 1 g

U
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URT 41 38 AFTIATYIE (Bona Fide) TG aTel S Th I T&TT Il & fordel HUTe T cafeh & @
B ST @A A Faref) (Ostensible Owner) Ul 21T &, STelfeh arecfaen Faraf s R AT

i arEaide T A Tad AT 30 3TRT U Tohdl 31 < ieh &l FaTal b §U H U el [gar e
IR @R a 3fa Fraure vd Tgaar @ Gufd @S e, df U1 37aor 9 9|

Yehe TITHT (Ostensible Owner) T 312

Yehe TITHT g S Th o
o SNEWA A FURT H TR YA BATE,
o QIfthel arEafaes Tarel A el |

URT 41 T AT Act
1. Gehe TaTET Ostensible Owner) BT TITRT|
2. aTEdfae TareT 6 TAE (Express) IT AR (Implied) GEafa a1
3. 3T faAwel (Consideration) & forw glaT @nfRU|
4. hdla KT (Good Faith) & &1 fFRAT N |
5. ohdl = 3 SITI-USdTel (Reasonable Care) HI & |

Saledur

A aTEd e TaraT &

TS B T AT TIhIN RG] A Tl h FUFH | 2T &

C gt 31fFerE @ a7 3 Sira e & aTe, B A Tl @G oiaT gl

ITe & A TE TE g TohdT 1o fashr 3= &1

R 41 T 32T
o HEAATYID GG dTel &Y & HIEAT|
o HUfd & a2 & faamg va AfRraar s @)
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m‘qﬁ AT (Case Law)

Ramcoomar Koondoo v. Macqueen (1872)
I area e TaTel) A 312 cafh o Tarel) 3 &9 3 U d 811 4T &, Al TR 1a-Tqdh e arel
e & PR GIFaTd &l |

YR 43 - HATAH T GRI a0
Doctrine of Feeding the Grant by Estoppel (Muammaaaaﬁrqﬁwﬁm>
oRET

URT 43 38 AT T ARLRICAT & el s T feh U (Fraud) 3T A (Mistake) T I G2ATAT & 1o 34
Y T 30T e &l TABR & 3R a5 UTAthel &b g HUTT &l IHaOT AL ST B

e a1e A I8 A feh 39 HUf & arEdiaes TaTH) 9ef SIaT 8, A WS (Transferee) 38 HUR UT
AT HTABR AT T ehT &, T2 HFAY (Contract) Ty gerrefr v |

URT 43 &1 g

"3 e feh T Tafdca & Gufe J=ar & 31k are 3 sgr Tl 9 Sar €, O @R e Jar 39
1e, 3 Ut TTfce T ST UTH Y Tehell Sl

s T8EId &I Feeding the Grant by Estoppel FEISATATE

URT 43 I AT Act
1. 3ROl Tl IT HTH &Y T T Pt T AT & |
2. 3AOTYTAH (Consideration) & forT g3l |
3. GIGR A FLIAAT (Good Faith) & & fhar an|
4. 91E 3 HARUThAT DY HUT BT eI TaTfHcd UTd @ v |
5. 37T &I A (Contract) 3734 ¢ ToTe BT |
6. TR 37 BN BT SUANIT HIAT dTE |
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3aIelo1
A, B &Y Teh HPI 9T T & 3R hedT & b ag sqar Tarsfi &

aTETd H I AR CHI &

PO A TG C Y FG & ST & 3R TE HBTeT A Bl STRITABR H fHel Sar |

3 B AT AT URT 43 & AR A Y TS Hebled 3T ATH AT bl AT & Fehell & |

YRT 43 T 3837
o  UTETYE! Pl el |
o  TZEAATYID TG aTel T I&TT HIAT|
o TECIT (Estoppel) & FAGId P STI AT

Wﬁﬁ'&'(@se Laws)
Jumma Masjid, Mercara v. Kodimaniandra Deviah (1962)
Ife HAOTRAT a1 H HUTRY &1 EITHT I STAT &, dl WHGR URT 43 & 3A9Td 38 HUTRT U 3HTAT
TSR AT A FeheT & |
YR 40, 41 TG 43 F 3R
AU YRT 40 URT 41 YT 43
. - Yehe FaTHT TECTUS GRT 3eJleT &l it
IPIAR (Ostensible Owner) (Feeding the Grant by Estoppel)
. ‘ THAATYUT @GR d7¢ # Faificd e ™
37 HOTT 8 S GIiAcar el 6T
B &Y I8 TG T T&TT
AT TR TITHT T
ATI YR &ldcd &l SITADRT (Notice) 33T AT el TTfHcd T Tl
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YR YRT 40 YRT 41 YR 43
JTGRIE Al (IS T

SIGET] Ut GUT fAe grarsh  3masaes 3TIIH
SOV

A Tarfdca

e 3T Tel 37T el JTaTEH

T el

HAECAYUT TR U T 3R

U4 1. URT 40 & AT AT BT AR (Burden of Obligation)" &Y =TEAT HITHT| (10 37eh)
LTS0d
=

YRT 40 3 STTAT Y WG AT & AT 37T HURY 8 2 Bl &, T o HURT A fed (Interest) AT
JUTIR (Easement) EREGE

3HTERId dcd
o AU A GSTETRAC|
o cIRICT 1 FATTRRY AT faaT ufawe Tuf Urd hdam|

o TIACT BT UTAA AT

3qredvr

Tfe foret 91fA U= T & a1 FASI AT & R WHER Y 3T SATADN &, Al 38 37 FHASI A T UTeled
BHLAT BIITT |

IGLea
URT 40 HUTT & S =IREI &Tical &Y &I e &

WA 2. URT 41 & 3id9Td Uehe TTHT (Ostensible Owner) & f&gId $ earEar Hifaw| (10 376)
3T

U=
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YRT 41 HETIATYED GG dTel e b hY 16T il & forda Huf (W cafh a widrar st g@a A
Tt AT |

3T A

Uehe TaraT|

ared D TaTHT & FeAfd|
gidwhd |

T |

sRIT S|

3ETeROT
A B Y AT & §9 H T ol f&T| ¢ ¥ Sifer adeh B & HUfey @I | A a16 3 FIshr ot gt A8 &

HehdT |

diq

Ramcoomar Koondoo v. Macqueen (1872)

IGLEa

TRT 41 FURY 3 I8 3 AT T FR&T e el &

U 3. YRT 43 & T “Feeding the Grant by Estoppel" &t =arear Hifaw] (10 3h)

3t

U

URT 43 37 FEUfA X Amy I & ST AS cafes faar Tarfica & dufa dg gar g 3R arg 3 38y gufy
T QAT T ATATE |

3T A

ITeId T AT ST |
giawhd |
R rAGE

e # ATt UTg |

67



T.P.A. COLLEGE WORK

o 37 T UHT ST |
3cTeuT

A S B &I HBIT 9T AT, STaTh Ig SHhT TATH AST AT| IS H A ST HehTed T TATHY o7 ITAT| B URT
43 & IJHR 3H FADBIA T HUAT 3 TABR LA Tl ¢

diq

Jumma Masjid, Mercara v. Kodimaniandra Deviah (1962)

forsey
IR 43 TER T G Yeld el ¢ AR Graragy a1 Aehell B

U 4. URT 41 Td YRT 43 H 3 TAE AT (10 37eh)

3MYR YT 41 URT 43
Ria Uhe TATHT (Ostensible Tl GT 3]l Eﬁr'{% (Feeding the Grant
Owner) by Estoppel)
i AT 3TaTH Al
geAfd
ITeTd T AT preTar el &
g1e # TarfAca ura .
3TaTH Al 3TaTHh
et
35T FETIATYOT WG Y I&T d1E H U Fa1{Hcd BT oITH THGR Pl AT

LL.B. TY&TT féT (CCS University)
zT At RT3 Y 5T YhR I1e TW

«  YRT 40 = Notice (TTRAT FY STABRT — TR FT UTeT=)

o YRT 41 = Ostensible Owner (AT TJITHT HY TEATA + FETATYOT TAER)

o YRT 43 = Feeding the Grant by Estoppel (d1¢ 3 Ta1fdca fea W @GR &1 3PN
g TW T -
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« 40 - gIfAcT (Obligation)
e 41 - Yhc TITHT (Appearance of Ownership)
o 43 - 9I¢ A TAIfAH (Later Acquired Title)

I e TNETT 3 3eR forg T v &t v 3R Ao s=rar § |

section 48 (read with section 78 and 79)
TRANSFER OF PROPERTY ACT, 1882
Section 48 (Read with Sections 78 & 79) — Doctrine of Priority

Sections 48, 78, and 79 of the Transfer of Property Act, 1882 deal with the Priority of Rights between
successive transferees or mortgagees. Section 48 lays down the general rule, while Sections 78 and
79 provide important exceptions.

These sections are frequently asked in LL.B. examinations (5, 10, and 20 marks).

Section 48 — Priority of Rights Created by Transfer
Doctrine of Priority
Introduction

Section 48 provides that when a person creates different rights in or over the same immovable
property at different times, and those rights cannot all exist or be exercised together, the earlier
right takes priority over the later right, unless there is a special contract or any statutory exception.

Legal Principle
"First in time, first in right."

This means that the person who acquires the first legal right over the property has priority over
persons who acquire later rights.

Definition
Section 48 states:

Where a person purports to create by transfer, at different times, rights in or over the same
immovable property, and such rights cannot all exist or be exercised together, each later-created
right shall be subject to the rights previously created.

Essential Conditions
1. There must be one immovable property.

2. Rights must be created by the same transferor.
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3. Rights must be created at different times.
4. The rights cannot all exist or be enjoyed simultaneously.

5. There is no special contract or statutory exception.

lllustration
A mortgages his house to B for $500,000.
Later, A mortgages the same house to C for $300,000.
If the property is sold,
e B will receive payment first.

e Cwill receive payment only after B's mortgage is fully satisfied.

Object of Section 48
e To maintain certainty in property transactions.
e To protect earlier transferees.

e To prevent disputes between successive transferees.

Important Case Law
Duraiswami Reddi v. Angappa Reddi (1945)
Principle:

The first transfer has priority over subsequent transfers unless an exception under the Act applies.

Section 78 — Postponement of Prior Mortgagee
Exception to Section 48
Introduction
Section 78 provides an important exception to the rule of priority.
If the prior mortgagee, by his:
e Fraud,
e Misrepresentation, or
e Gross neglect,

induces another person to advance money on the same property, then the prior mortgagee may lose
his priority.
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Legal Principle

"Fraud destroys priority."

Essential Conditions
1. There must be a prior mortgage.
2. The prior mortgagee commits:
o Fraud,
o Misrepresentation, or
o Gross neglect.
3. Because of such conduct, another person advances money.

4. The later mortgagee suffers loss.

lllustration

A mortgages his property to B.

Later, B intentionally conceals his mortgage from C.

Believing the property to be free from encumbrances, C lends money to A.

Here, B may lose his priority, and C may obtain priority over B.

Object
e To discourage fraud.
e To protect innocent mortgagees.

e To ensure fairness in mortgage transactions.

Section 79 — Mortgage to Secure Future Advances
Another Exception to Section 48
Introduction
Section 79 deals with mortgages created to secure:
e Future advances,
e Arunning account, or

e Future liabilities.
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Where the first mortgage specifies a maximum amount to be secured, the first mortgagee retains
priority up to that amount, even if further advances are made later.

Legal Principle

"Priority continues up to the maximum amount secured under the first mortgage."

Essential Conditions
1. The first mortgage secures future advances or a running account.
2. The mortgage specifies the maximum amount secured.
3. Asecond mortgage is subsequently created.

4. The first mortgagee later makes further advances within the specified limit.

lllustration

A mortgages his property to Bank B to secure advances up to $1,000,000.
Initially, Bank B advances $400,000.

Later, A mortgages the same property to C for $500,000.

After that, Bank B advances another $600,000.

Bank B will have priority up to $1,000,000, provided the statutory conditions are satisfied.

Object
e To protect banks and financial institutions making future advances.
e To encourage commercial lending.

e To provide certainty in financing arrangements.

Difference Between Sections 48, 78 and 79

Basis Section 48 Section 78 Section 79
. Doctrine of Postponement of Prior
Doctrine _ . | Mortgage for Future Advances
Priority Mortgagee
Nature General Rule Exception Exception
Priority Earlier right Later mortgagee may obtain First mortgagee retains priority up to the

prevails priority maximum secured amount
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Basis Section 48 Section 78 Section 79

Fraud, misrepresentation, or

Reason Earlier transfer
gross neglect

Future advances within the agreed limit

Protect earlier . .
Purpose rights Prevent fraud Protect future financing
i

Important Case Laws
1. Duraiswami Reddi v. Angappa Reddi (1945)

Principle:
Earlier-created rights have priority over later-created rights.

2. Shib Lal v. Bhagwan Das (lllustrative authority on mortgage priority)

Principle:
Fraud or negligence by the prior mortgagee may postpone his priority under Section 78.

Important Examination Questions with Model Answers

Question 1

Explain the Doctrine of Priority under Section 48 of the Transfer of Property Act. (10 Marks)
Answer

Introduction

Section 48 lays down the general rule that when different rights over the same property are created
at different times, the earlier right prevails.

Essentials
e Same property.
e Same transferor.
o Different transfers at different times.
e Rights inconsistent with each other.
o No statutory exception.
lllustration
A mortgages property first to B and later to C.
B's mortgage will be satisfied before C's.

Case Law
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Duraiswami Reddi v. Angappa Reddi (1945).
Conclusion

Section 48 protects the priority of earlier-created rights and ensures certainty in property
transactions.

Question 2
Explain Section 78 as an exception to Section 48. (10 Marks)
Answer

Section 78 postpones the priority of the prior mortgagee where his fraud, misrepresentation, or
gross neglect induces another person to lend money on the security of the same property.

lllustration:

B intentionally conceals his earlier mortgage, causing C to lend money.
C may obtain priority over B.

Conclusion:

The law does not allow a dishonest mortgagee to benefit from his wrongful conduct.

Question 3

Explain Section 79 relating to mortgages securing future advances. (10 Marks)
Answer

Section 79 protects a mortgage created to secure future advances or a running account.

If the mortgage specifies the maximum secured amount, the first mortgagee retains priority up to
that amount.

lllustration:

A mortgages property to a bank for future advances up to $1,000,000.
A later mortgages the same property to another lender.

The bank retains priority within the statutory limits.

Conclusion:

Section 79 facilitates commercial lending by protecting future advances.

Question 4

Distinguish between Sections 48, 78 and 79 of the Transfer of Property Act. (10 Marks)
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Basis Section 48 Section 78

Rule First transfer has Priority postponed due to fraud or
priority negligence

Nature  General Rule Exception

Applies . . .

topp Successive transfers Prior mortgagee's misconduct
Protect earlier

Objective . Prevent fraud

T.P.A. COLLEGE WORK

rights

Examination Tip (CCS University)

Easy Memory Trick

Answer

1.

2.

6.

7.

Section 48 = First in Time - First in Right

Section 79

Priority retained for future
advances

Exception

Future advance mortgages

Protect financial institutions
and lenders

Section 78 = Fraud or Gross Negligence - Prior Mortgagee Loses Priority

Section 79 = Future Advances -> First Mortgagee Retains Priority

Writing Format for 10 Marks
Introduction

Definition/Legal Provision
Doctrine

Essential Conditions
[llustration

Important Case Law

Conclusion

For 20 Marks

In addition to the above, include:

Comparison of Sections 48, 78, and 79.
Practical illustrations.

Judicial interpretations.

Importance of the doctrine in protecting rights of mortgagees and ensuring certainty in

property transactions.

FATATA0T Gufar 31fATATH, 1882 (Transfer of Property Act, 1882)

YRT 48 (YRT 78 T 79 & AT US) - 31TAPRT Y U AT (Priority of Rights)
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YT 48 TATATROT HU T TATATH T 1T AGAYUT URT & | TS Doctrine of Priority (WTATAHAT
&1 RIgien ¥ Tafld & | 39 FAgid & AFaR, 3 3SR Tegel T741 3197 §, 39 901G, 3 TA10 31T
HTAPR W UrATHFAT (Priority) UTH BTt | GRT 78 Td 79 3H AHAT T & Agcd YUl AU,

(Exceptions) &1 (Indian Kanoon)

URT 48 — TAPBRT HT UTATHBAT (Priority of Rights Created by Transfer)
Doctrine of Priority (ST TAedT T AT
aRET

ST IS < Teh Teh & 37Tl HUTT Immovable Property) T 37eI9T-37619T GHT WX s A ThAT o TeT &
AP (Rights) ScTeet BIAT S 3R F T3 3SR Teh AT Q0T §T A A9 AL & T, I Tged
AT 3T A TAPR TG A FATT T HTABR X UrATRBAT @1 § 1 (Indian Kanoon)

URT 48 T g

"First in time, stronger in law."

3T
"3t HTABR Uge e FIHT R, a8 Tgel TaHT 2o |-

YRT 48 T ATH
afe_
e T Hufd W 31 3icavor fhw Sg,
o 3IRATHN 3TABR TH AT AT AL & T,

o UEe IATIT 7T AR Tgel eI @l |
o TG &I ATUPR Tgel dTel HTARR & 3 Tgam|
ST e o 1S T 31 (Special Contract) AT JTFAH 37UaTE S A & | (Indian Kanoon)

TR A
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1. ThHEHURIE

2. Teh ¢l e gRT 3Tel1-37e19] §HY W JHTUBR TATU T & |
3. Gl 3SR T Teh AT QOT G HHT A & |

4. 1S AT U

3eTex0

A & 3TT HebI Ugel B & U X5,00,000 o foT &4reh (Mortgage) T
qTE; 3 SEY HPT I € & U 3,00,000 o TolT YeF: Sereh 1@ e |

I AT 310 31fABR AT AT AT

— B &I Uge! 3T Ao

— 3HS d1G TS Ho A AW a=iaf, T3 ¢ i farert

e Doctrine of Priority &

YRT 48 T 3527
o TUfT & JT.gT A FARITAT (Certainty) AT
o Ugel 3TABR UTE X aTel & el &Y I&TT LT
o TIE & AU H Ugel 3 ATABRT Pl GI&Td I@AT|

H?\E'CLUT fAUTT (Case Law)

Duraiswami Reddi v. Angappa Reddi (1945)

Ragia:

Ul IATT 37T 3TABR a1E & VBN IR A TR AT TWAT &, 7ol & 16 el e feb G HAR0T A
ITATHF T &T| (Drishti Judiciary)

O 78 - CE-'T TRIRTE Y UTATHBAT T TAI (Postponement of Prior Mortgagee)
o=
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YT 78, YTRT 48 T UATG, (Exception) & |
?Ilﬁ\'tﬁfrirﬂ?ﬁw (Prior Mortgagee) %h—
o U™ (Fraud),
o TRITUfdued (Misrepresentation),
o ITHR 3UET (Gross Neglect)

& HROT IS e <A fth 38 HURT IR T YR S ST &, Al G TUFURY 30l JrAfAesar @ evell &
3R I1E AT TUFYRT T THBAT UTH R Gl & | IGRSUP)

IGOE
SrETEY AT ER FTORATE IR dTell G SRR 310 urafedr @ ar €|

T At
1. @W(Prior Mortgage) o |

2. QA IYUSHURT gRT ara, fFear ufaueea araR sua e

3. 3T PRUTIIE Bl I Th Ud SUR S|

4. URUTHETEY d1¢ & TUHYURY BT T THAT [Fel Gl &

3Tt

A & 37U H{fH Ugel B & UTH b 1] |

B o SITASIR e a2y fura o o Ugel A U ¢ |
C 1 TE FHSTH F0T & e o HfH W TS TUF A8l ¢
— U AT # ¢ Y B W OrAfHenar el Hench B

URT 79 - TART TR & fAT TUF (Mortgage to Secure Uncertain Amount)
aRET

RT 79 Y YT 48 T Teh UG &
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Ife 1S dueh—
o HfasT # f&U ST arel HOT (Future Advances),
e T WId (Running Account),
o iR ERcad Adea

P TorT g7 IR & T2 mmmm(Maximum Amount) o TS &, A 3@ e ds
Q& G Bl ATATHBAT UTH Teall, Hel & €16 H G deh TT &1 3 Y dUHURT 1 SHD FAT
T IS BN IGRSUP)

IGRE]

I grer dueh 3t 3rfRieas geiata afr AuiRa ¥, a 3¢ e a6 g sy i arafdewar
CEIRGT IR

T A<t
1. UgelT e HTasT & 3HTIA (Future Advances) & T &l |
2. 3HHA HTABIA TR BT S @ Tl
3. 91G &1 I SH U U I AT S |

4. T ITS) TR DI Ul T Y STTeTehRT &l |

SETeoT

A & 31T 3fH B eh b UTH %10,00,000 Teh & K0T b foll e THT |
a1 3 A A TN {3 C & UTH %5,00,000 & forg duah 1@ )|

38 GHI B o dhdol 34,00,000 fET |

dTE # B & el H 0T dETehT 10,00,000 I M|

— %10,00,000 T AT deh B & ¢ T ArAfAhar fAeef|

URT 48, 78 U 79 A 3
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YR URT 48 qRT 78 gRT 79

AT R T T qd dgpurt hrorufdedar  wfasa & AT arer gy

A Fad T TAIA UTATHBAT
Uepia A= I YRT 48 T 37TTE, YRT 48 T 37TATE,
uTIfRehdr G h IUPU B AT Ugd TURURY A [FUTRT
3TTAPRURY Pl e
A e RS A 1R A
grErfAearufaueaar wfasy b 3179# va 31fQead
YR HHAI (First in Time)
SUeT fr
HAECAYUT TR U T 3R

U 1. URT 48 & HoTd FTABRT Y UrAfAEdT (Doctrine of Priority) Y =arEar HifSw| (10 31)
EISE

o=
URT 48 & AR, AT Teh & T TR 379137191 A W % 3fABR TaTT 1 & 3R A vah a1
ST TET & Tehel, Al Ugel IATIT ITAT ITABR TG, aTel ATIDR IR WA TR IWT & |

3TAIH dcd:
o TR HUMI
o 3TCIIT.3TEIIT AT WX 30T
o PRI FHTHE|
o PIS ANV IFIT AL |
SaleluT:
Ul d<7eh B 3 U&T 3 31 g ¢ H usT H &1, d B 1 Ul HITdTA fHelam|
HAECAYUT a1
Duraiswami Reddi v. Angappa Reddi (1945). (Drishti Judiciary)
IGLAE
IRT 48 FUfer & HTAPRT 3 FARrcrar vd GRaf uare e ¢ |
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TS 2. URT 78 Y YRT 48 BT 3UAIE FAT el ST &2 (10 37eh)
IR

YR 78 o TR ATe Ga TueherT = O, fAar afaureet Ir eiX 9aT 61 &1 3R 38 hruT arg arel
ITh & U 3UR AT &, Y g SRR 3101 YT fHAehdT @ TehT & | STTOT URT 78, URT 48 &
AT I &7 379d1E §1 IGRSUP)

U 3. URT 79 & <redr HifSw| (10 37h)
IR

URT 79 JaST & 37T (Future Advances), T @I (Running Account) IT fpdT eTR—iIca & forw gamT
T GYH § FATAT & | TS Ut d9eh A 31f¥ehda FRIaTT TR &1 Seol@ &, df 38 EAT I Ugel
TURYUY T UTATIHBAT Tit TEcll &, TS A6 H GET dUH TATRT | (IGRSUP)

LL.B. TY&TT f&T (CCS University)
S URT3iT Pl 38 YhR ATE TW—

o NI 48 = First in Time, First in Right (T&elT 3TPR, Ugel! UTATHDT)

o YN 78 = Fraud by Prior Mortgagee -> 9T dTel @l UrIfRehdr

e YRT 79 = Future Advances + Maximum Amount - Uge! ST T UrIfRehar o= I§dT &
g T@A BT GA

48 - AT AT (Priority)
78 - 4T - YT Ahdr @i
79 - Future Advance = 31T da TIHT dep UTATHBAT

IE ATt URTT Ueh AT Uee! T UIAETT H Priority of Rights 3T QRT faT 3TATAT & TST 3 31T SATAT & |

section 53 A
Transfer of Property Act, 1882
Section 53A — Doctrine of Part Performance

Section 53A of the Transfer of Property Act, 1882 is one of the most important provisions of property
law. It embodies the Doctrine of Part Performance, which is based on the equitable principle that a
person who has acted upon a contract should not suffer because of the technical defect in
completing the transfer.
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This section is frequently asked in LL.B. examinations (5, 10, and 20 marks).

Section 53A — Doctrine of Part Performance
Introduction

The Doctrine of Part Performance was incorporated into the Transfer of Property Act in 1929. It is
based on the English equitable principle that equity looks to the intent rather than the form.

Section 53A protects a transferee who has taken possession of property and has performed or is
willing to perform his part of the contract, even though the legal transfer has not been completed.

Meaning
The doctrine means:

If a transferee has taken possession of immovable property under a valid written contract and has
performed or is willing to perform his obligations, the transferor cannot evict him merely because
the sale deed has not been registered or completed.

It acts as a shield, not a sword.
e Shield: It can be used as a defence to protect possession.

e Not a Sword: It cannot be used to file a suit claiming ownership.

Definition

Section 53A provides that where:

there is a contract for transfer of immovable property for consideration,

e the contract is in writing and signed by the transferor,

e the transferee has taken possession (or continues in possession),

e the transferee has done some act in furtherance of the contract, and

e the transferee has performed or is willing to perform his part of the contract,

the transferor is debarred from enforcing any right against the transferee inconsistent with the
contract.

Essential Conditions

The following conditions must be satisfied:

1. There must be a contract.

A valid contract for transfer of immovable property must exist.

2. The contract must be in writing.
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Oral agreements are not protected under Section 53A.
3. The contract must be signed by the transferor.
4. The terms of the contract must be certain.
5. The transfer must be for consideration.
6. The transferee must have taken possession (or continue in possession).
7. The transferee must have done some act in furtherance of the contract.
Examples:
e Paying consideration.
e Making improvements.
e Constructing a building.

8. The transferee must have performed or be willing to perform his part of the contract.

Effect of Section 53A

If all the conditions are fulfilled:
e The transferor cannot evict the transferee.
e The transferee can lawfully protect his possession.
e Ownership does not pass under Section 53A.

e It creates only a right of defence.

lllustration

A agrees in writing to sell his house to B for $100,000.
B pays the full price and takes possession.

However, the sale deed is not executed.

Later A tries to evict B.

Under Section 53A, B can defend his possession, provided he has performed or is willing to perform
his obligations.

Nature of the Doctrine
The doctrine:
e Protects possession.

e Does not transfer ownership.
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e Creates no title.

e |s based on equity, justice, and good conscience.

Object of Section 53A
e To prevent fraud.
e To protect an honest purchaser.
e To prevent unjust enrichment.

e To enforce fairness in property transactions.

Limitations

Section 53A does not:

Transfer ownership.

e Confer title.

Permit the transferee to sue for ownership solely under this section.

Apply to oral agreements.

Important Case Laws
1. Nathulal v. Phoolchand (1970)
Principle

The Supreme Court held that all the statutory conditions of Section 53A must be fulfilled, especially
the transferee's willingness to perform his part of the contract.

2. Delhi Motor Company v. U.A. Basrurkar (1968)
Principle

Section 53A provides only a defensive right. It does not create ownership.

3. Shrimant Shamrao Suryavanshi v. Pralhad Bhairoba Suryavanshi (2002)
Principle

The Supreme Court reaffirmed that Section 53A protects possession but does not confer title.

Difference Between Sale (Section 54) and Part Performance (Section 53A)
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Basis Section 53A
Nature Defensive right
Ownership Does not pass

Requires compliance with legal requirements;

Registration . .
protection depends on the statutory conditions

Possession Protected

Right to

Defence onl
Sue 4

Important Examination Questions

Question 1

Section 54
Complete transfer of ownership
Passes to purchaser

Registered sale deed required
(where mandated by law)

Ownership and possession may
pass according to the sale

Purchaser can enforce ownership
rights

Explain the Doctrine of Part Performance under Section 53A of the Transfer of Property Act. (10

Marks)
Model Answer

Introduction

Section 53A incorporates the Doctrine of Part Performance to protect a transferee who has acted

upon a written contract for transfer of immovable property.
Essentials
e Written contract.
e Signed by transferor.
e Consideration.
e Possession.
e Actin furtherance.
e Willingness to perform.
lllustration
A agrees in writing to sell land to B.
B pays the price and takes possession.
A later refuses to execute the sale deed.
B can defend his possession under Section 53A.
Case Law

Nathulal v. Phoolchand (1970).
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Conclusion

Section 53A protects possession based on equity but does not transfer ownership.

Question 2
State the essential conditions of Section 53A. (10 Marks)
Answer
The conditions are:
1. Written contract.
2. Signature of transferor.
3. Certain terms.
4. Consideration.
5. Possession.
6. Actin furtherance of contract.

7. Readiness and willingness to perform.

Question 3
Explain the limitations of the Doctrine of Part Performance. (10 Marks)
Answer
Section 53A:
e Does not transfer title.
e Does not confer ownership.
e Cannot be used as a basis for a claim of ownership by itself.
e Does not apply to oral agreements.

e Operates only as a defence.

Examination Tip (CCS University)
Easy Memory Formula
Remember the "8 Conditions":
1. Written contract.
2. Signed by transferor.

3. Certain terms.
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4. Consideration.
5. Possession.
6. Actin furtherance.
7. Willingness to perform.
8. Defence only.
Golden Principle
"Section 53A protects possession, not ownership."
Important Points to Write in Exams
e Doctrine: Part Performance
e Nature: Shield, not Sword
e Based on: Equity, Justice, and Good Conscience
e Leading Case: Nathulal v. Phoolchand (1970)

e Key Result: Protects possession but does not transfer title

TTAaRoT gufa 1A, 1882 (Transfer of Property Act, 1882)
YURT 53A - 3711RAe [AvuTee o1 RAGIT (Doctrine of Part Performance)

YRT 53A FWWS@W@TWWWﬁﬁ@W%I JE Doctrine of Part
Performance (311 favurget T fAgia) W 3maTiRd & | I% g §adT Equity), =TT Justice) Td
TLKTIT (Good Conscience) & fAETAl W 3TATRA &

% AW LL.B. TR (5, 10 T 20 37eh) FT = Far TQET3i 3 31eid FAecaqor &

YURT 53A - 3711 [Avures @t G (Doctrine of Part Performance)
R
YT 53A T 1929 & HANIT §RT TATATROT FU el 3ifdfaga 7 Ser aram|
S R $T 3229 30 WIGR (Transferee) T T&TT AT & foraet—

o Guft@dica &1 fof@d sigeay e,

o U & heatl UTd T T AT &,

o TIUTIUA STTACT T UTeT e TeTT & T UTeled ehied o Tl IR &,
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Afehet ferelt eRuTaR frehd faele (Sale Deed) Ut &U & favurfed a1 USiichd (Registered) & & ara
el

AT A & faehdT (Transferor) @GR &l thaol 39 TR W d6@d (Evict) el Y ebdT b A T8H
3TcROT T 76T §31T|

URT 53A &7 Rgid
"3 Tafeh AT & HFAR B TR GH &, 39 BT dheliehl el b HROT Flel A€l 3Bk AT -
a1

"YURT 53A deat (Possession) Y T&TT BT &, TAITAT (Ownership) UGTH el il |”

YRT 53A T 7Y
e 1S TR

o fofea gy & 3R R Fuly & dHestt T o T §,

o AT U ST Acal BT UTeTe T bl & AT & FoT IR E,
At FachaT 38 oot 3 TEA8IT €T Y TeheT|

YRT 53A &Y TRHATST
Tfr
o 37T Hufy & 3iaRor & fafed sgaa e,
« Y WX AT (Transferor) & TEATGR &,
o TWER A HUf & deat o foramar,
o 3TIEY P UTeld H IS B R,
o JUTTE 37U ST T UTeleT it o ol IR &,
I ATl 38 TIER & Taeg THT IS ATUBR AT G &P Hebell it Iy o faudica & |

YR 53A Y 3T A
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YRT 53A A&l & Tort T TerTid rdf &1 el 3TaRTd &
1. 37Tl HUTT o 37AROT 1 3]y AT AR |
Ul T I TEATART A T A HFAYT BT AT

2. Wm(Written) glar Tnfeu|
FIe (Oral) HJIY W YRT 53A LG BT |

3. 1TEY W 3ROTH (Transferor) & EETER @) ARV |

4, Wﬁ?ﬁmﬂmertain) gieir Tnfeu|
3EY TUE vd fAfg @ e |

5. 39T UfA% el (Consideration) & foIT @lT TTfRT|
I YR el Gfathel dTet el TR S eI &

6. @GR o Theall (Possession) UTH & TordT @Y AT Ugel H oot H & |

7. Eﬁmﬁmadwaswﬁaﬂém (Act in Furtherance) ﬁh‘m%ﬂ

SETEIOT

o oI DT HITAA HhLAT|
o FHPIA BT fAHATUT HIAT|
o gUN (Improvement) &heT|

o HAWHAHET

8. @GR 319 ST T UTeleT T T &l AT UTeleT et & ol Hed IR U T3¢ (Ready and
Willing) &1
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T YR I I ATcaQUT AT B |

RT 53A T THIT (Effect)
Ife ST FeHY et g & e
o [IhaT WIER B dE@el A€ P GehedT|
o TIER U Feot Y IET I el &
o  GAGR P ETfHT (Ownership) T8 & &IdT|
o el Peo oY GIETT A ¥ |

Shield, Not Sword (TeT &, ToldTR aTa)

YRT 53A & HIH Aeca o' fAgid &

"Section 53A is a Shield, Not a Sword."

AT

Shield (cTel)

TAGR 3T URT BT SUANIT 37U Peot I T&TT & T T Thar |

Sword (deldY)

lfehel S URT & ATUR W g TIT FdTTAcd UTH A o ToIT HehGHT TR AT e FebelT|

3arIeoT
A 2 30T HbT B I ot T forf&id 3rgee fopa |

o BAQIHT IH T

o B HPIA Bl Pheall o fordT|
o lfeht fasha faer@ (sale Deed) USiepd el §31T|
1S A A, B &l FAPIA & AT AT &l

— YRT53A & 3JHR B U &heat I T&TT Y Hehell & |
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TP B IE %I e b Toh I chdol URT 53A & 3TTUR U HepleT ol TATHT I IRAT & |

YRT 53A &T 32T

o  TWIECR Pl UGS 8 IdTT|

o I UG GHAT TATUT HIAT|

o 37T I UTele I dTel e b Y T&TT AT

o TR gRT 3T STH (Unjust Enrichment) UTE & & AehedT|

YRT 53A I HHATT (Limitations)
YT 53A—

o TarfAca (Ownership) U&T A% AT

o NP (Title) ScUee & PIAT|

o hdol Peol DI IET I &
o FEE gaYl o e A
o P SUTNT hael YTARET (Defence) & T4 3 T ST THAT & |

H?\E'CLUT fAUTT (Case Laws)

1. Nathulal v. Phoolchand (1970)
STAdH AT A el 7o URT 53A &1 o1 JH fReam STar @GR 310 g1iAcl <hr uTeret o IepT &
T Tl et & FoT &a IR vd gTgen el |

2. Delhi Motor Company v. U.A. Basrurkar (1968)

YURT 53A ol UTATETT (Defence) Wl ddl &, T el |

3. Shrimant Shamrao Suryavanshi v. Pralhad Bhairoba Suryavanshi (2002)
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YT 53A eheot & BT BT &, T FTidee & DR & Sl |

YRT 53A Td YRT 54 (Faspa) 7 3iaT

YR YRT 53A

Rga 31 Avues

Tafdica  orE AR &ldT

MNP (Title) ST w101 BIdT

el T &dTe
3UGTT harel UTAETT (Shield) FaTfdcd SIT9] el ol ATABR

HAecaqoT TETT T4 TG 3eR

U 1. URT 53A &P 391 311w fAsures & RAgid Doctrine of Part Performance) T car&ar
#fAT| (10 31

3t

U

URT 54

TIhd (Sale)

gt Tanfca gediaRd el &
T{IER & M Tra el &

T AT U healT el el T &

URT 53A HHAAT & G W 3R & | SHPT 3227 TH WAGR &Y 6T AT & Fordiad ferfad Ay
& AR W HU & HeaT u18 i foram al|

3T A

1.

2.

ol arga|

3TAROThAT & EEATER |
fafRre |

gidho |

Pl |

AU & UTeled H B |
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7. SIAcdl &l UTele AT UTeld & fell JeuidT|
3ETER0T
A& B T {IH =T ol for e 31egerer fepam|
B & o el theall of feraT|
a1 A A TR faere a8 |

B YT 53A & 3797 37U el hT T&TT P FhaT & |

diq

Nathulal v. Phoolchand (1970)

IGLEA

YR 53A TUGR o Theot I TGTT HId &, T 38 FaTTHcd UeTe e T

U4 2. YRT 53A &Y 7RIS A T qutet AT (10 37
3N
IRT 53A AT & fom—

o ToITEd 3rgay]

o JcRUThAT & EEAER |

o AR erdi

o ufdwd|

o ool

o Y U H |

o TR & Tcudr Ud 3T |

U 3. "Section 53A is a Shield, Not a Sword" — TqF ATAT| (10 37h)
X

38 HYA BT HA T o URT 53A H1 3UAN9T el GFATET (Defence) & & 3 fhar ST aEDRATR |
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o  TWER 37U Peat &I (&I HI ThaT |

o lfchel heel SHT URT b TR U T BT GTalT el &k TG (Suit) GTIX &I Y HebeT|

LL.B. GY&T feT (CCS University)

YRT 53A FT MeSeT A (Golden Formula)

"Possession Protected, Ownership Not Transferred."
Ryt

"eesTT g, Tanfdea e |-

8 JTeIRYeh 2Act TG T T JHTHTT THHT

g udieT & A 8 AT, "Shield, Not Sword", T2T Nathulal v. Phoolchand (1970) &l Seol@ X &, Y
YRT 53A BT 30X g7 3R THTGRM AT AT & |

section 52,53
TRANSFER OF PROPERTY ACT, 1882
Sections 52 & 53 (English Notes for LL.B. 3rd Semester)

Sections 52 and 53 are among the most important provisions of the Transfer of Property Act, 1882.
They embody two important legal doctrines:

e Section 52 — Doctrine of Lis Pendens
e Section 53 - Fraudulent Transfer

These sections are frequently asked in LL.B. and Judicial Service Examinations.

SECTION 52 — Doctrine of Lis Pendens

Introduction

Section 52 is based on the Doctrine of Lis Pendens, which literally means "Pending Litigation."
The maxim is:

"Ut lite pendente nihil innovetur."

Meaning:

"During the pendency of litigation, nothing new should be introduced."
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The purpose of this doctrine is to ensure that the rights of the parties in a pending suit are not
defeated by transferring the disputed property to another person.

Definition

Section 52 provides that during the pendency of a suit or proceeding in a competent court relating to
any right in an immovable property, the property cannot be transferred or otherwise dealt with by
any party so as to affect the rights of the other party under the decree or order that may be passed
by the court.

However, such a transfer may be made with the permission of the court and subject to the
conditions imposed by it.

Essential Conditions
1. There must be a pending suit or legal proceeding.
2. The suit must be pending before a competent court.
3. The litigation must relate to rights in immovable property.
4. The property in dispute must be specifically identifiable.

5. The transfer must affect the rights of the other party.

Effect of Section 52
e The transfer is not void.
e The transfer remains subject to the final decision of the court.
e The transferee is bound by the decree passed in the suit.

e The transferee cannot claim a better title than the transferor.

lllustration
A files a suit against B claiming ownership of a house.
While the suit is pending, B sells the house to C.

If the court later declares A as the owner, C cannot claim ownership against A because the transfer
was subject to the result of the litigation.

Object
e To prevent multiplicity of litigation.

e To protect the authority of the court.
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e To preserve the subject matter of the dispute.

e To prevent parties from defeating the court's judgment.

Important Case Laws
Bellamy v. Sabine (1857)
Principle:

The doctrine of Lis Pendens is based on public policy and applies irrespective of whether the
purchaser had notice of the pending litigation.

Rajender Singh v. Santa Singh (1973, Supreme Court)
Principle:

A transfer made during the pendency of a suit is valid but remains subject to the decree passed by
the court.

SECTION 53 — Fraudulent Transfer

Doctrine of Fraudulent Transfer
Introduction

Section 53 protects the interests of creditors.

It declares that a transfer of immovable property made with the intention of defeating or delaying
creditors is voidable at the option of the creditors.

The law does not permit a debtor to transfer property dishonestly to avoid payment of lawful debts.

Meaning

If a debtor transfers property to another person with the intention of cheating creditors, such
transfer can be challenged by the creditors.

Essential Conditions
1. There must be a transfer of immovable property.
2. The transfer must be made with the intention:
o to defeat creditors, or
o todelay creditors.

3. Creditors must suffer prejudice because of the transfer.
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4. The transfer is voidable at the option of the creditors.

Exception

A transfer made:
e For valuable consideration, and
¢ Ingood faith

is protected and cannot be avoided merely because the transferor had debts.

Effect
e The transfer is not void.
e Itis voidable at the instance of the creditors.

e Untilitis set aside by a competent court, it remains effective.

lllustration
A owes $500,000 to several creditors.

To avoid paying them, A transfers his house to his brother without receiving any genuine
consideration.

The creditors may file a suit to have the transfer declared voidable and recover their dues from the
property.

Object
e To prevent fraudulent transfers.
e To protect creditors.
e To discourage dishonest debtors.

e To promote fairness in commercial transactions.

Important Case Law
Abdul Shukoor Sahib v. Arji Papa Rao (1962, Supreme Court)
Principle:

Whether a transfer is fraudulent depends upon the intention of the transferor, which must be
determined from the facts and circumstances of each case.
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Difference Between Sections 52 and 53

Basis Section 52
Doctrine Doctrine of Lis Pendens
Purpose Protect rights during pending litigation

A suit regarding immovable property is

Applies When
PP pending
Nature of
Valid but subject to court's decree
Transfer
Main . e
. Parties to the litigation
Beneficiary
Court's Role Controls transfers during litigation

Important Examination Questions with Model Answers

Question 1

Section 53
Doctrine of Fraudulent Transfer

Protect creditors against fraudulent
transfers

Property is transferred to defeat or delay
creditors

Voidable at the option of creditors

Creditors

May set aside fraudulent transfers

Explain the Doctrine of Lis Pendens under Section 52 of the Transfer of Property Act. (10 Marks)

Answer

Introduction

Section 52 incorporates the Doctrine of Lis Pendens, which means "pending litigation."

Essentials
e Pending suit.
o Competent court.
e Rights relating to immovable property.
e Transfer during litigation.
e Rights affected by the transfer.
lllustration
A sues B over ownership of land.
During the suit, B sells the land to C.
If A succeeds, Cis bound by the court's decree.
Case Law

Bellamy v. Sabine (1857)
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Conclusion

Section 52 prevents parties from frustrating judicial proceedings by transferring the disputed
property.

Question 2

Explain the Doctrine of Fraudulent Transfer under Section 53 of the Transfer of Property Act. (10
Marks)

Answer
Introduction
Section 53 protects creditors from dishonest transfers made to defeat or delay them.
Essentials
e Transfer of immovable property.
e Intention to defeat or delay creditors.
e Creditors prejudiced.
e Transfer voidable at the creditors' option.
lllustration
A transfers his house to his brother to avoid paying creditors.
The creditors may challenge the transfer in court.
Case Law
Abdul Shukoor Sahib v. Arji Papa Rao (1962)
Conclusion

Section 53 ensures that debtors cannot escape their liabilities through fraudulent transfers.

Question 3

Distinguish between Section 52 and Section 53 of the Transfer of Property Act. (10 Marks)
Basis Section 52 Section 53

Doctrine Lis Pendens Fraudulent Transfer

Main Objective Protect pending litigation Protect creditors

Transfer Subject to court's decree Voidable at creditors' option

Affected Persons Parties to the suit Creditors
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Basis Section 52 Section 53

Nature Public policy Prevention of fraud

Examination Tip (CCS University)
Easy Memory Trick
e Section 52 = Suit Pending > No Free Transfer (Lis Pendens)
e Section 53 = Fraud Against Creditors - Transfer Can Be Challenged
Golden Principles
e Section 52: "Transfer during litigation is valid but subject to the court's decree."

e Section 53: "A fraudulent transfer made to defeat or delay creditors is voidable at the option
of the creditors."

Answer Writing Format (10 Marks)
1. Introduction
2. Definition
3. Doctrine
4. Essential Conditions
5. lllustration
6. Important Case Law
7. Conclusion

These two sections are closely related in examinations because both restrict transfers of immovable
property, but for different reasons: Section 52 protects the judicial process, while Section 53
protects the rights of creditors.

FATATa0T §ufa 31fATATH, 1882 (Transfer of Property Act, 1882)
YRT 52 TF 53 (LL.B. 3rd Semester Notes — Hindi)

YRT 52 UG 53 TATATAROT Hufa 31fAfAT, 1882 & 3T AgcaquT URTE & | 34 URTAT A 5, 10 T
20 3ehT & 4T UT: LLB Ud =a11deh {1 G873 # U S &1

e YRT 52 - Lis Pendens & f&GTd @1 dfad &= &1 {gian
e  YRT 53 - Fraudulent Transfer (HFUCYUTATETIEIGUT 30T T FAgia)

YURT 52 - d1G, difed It T FAGId (Doctrine of Lis Pendens)

100



T.P.A. COLLEGE WORK

e

YRT 52 Doctrine of Lis Pendens T 3TATRA &
Lis Pendens Teh oife e 2Teg & foraeht 319 &
"qE ~ AT A e §1-

gaT ufdg aifeet frgia &

"Ut lite pendente nihil innovetur."

AT
"SI I HBCHT dfad &, a9 d fanfed Jufer 3 s a1 aRade e forar s afke |-

3H FOgid o1 3827 I FIA TR HAT & o6 HeheA b GRIT Bl UaT faaricd HUfe & 3eRoT aich
=TTl & fAT oY fAsyarredt 7 a7 goh|

YRT 52 T HY

gfe ford) 3raer Iula & oY & TeTd =TT H T (Suit) ?SITEFI'\’fIH'Iﬁ(Proceeding) dfaas, ar
FHEH o SR 58 FUT BT UHT 30T 6! Fh T ST HeveT Forard g UeT & ATASR gafad &

e 3T AT AT T, Tl a6 hol ATATerd P AT (Permission of Court) T & feraT 3T
HehaT ¢ |

YRT 52 P TP At
YURT 52 AP & Tolt e T e maead &
1. AT A g1 T HRIAT wfad &

2. I1¢ JeTH =TI (Competent Court) H sifad &I

3. TG, 37dd U | HaTAT HTABRT HT |

4. Rarfea ufa ARG va uga=a Aea &t
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5. 3{cROT & @Y T&T & HTASR gonfard #ia |

YRT 52 BT YHTT (Effect)
o 37RO 31T (Void) & BT
o 3ROSR & A FA0T9 & 30T Subject to the Decree) BIATE|
o  TGR (Transferee) =TATEI o fA0TT & TUT IR
o TAGR P Fashar & 1A 3fAFR ura 781 v

Sqrevr

A S B & Ta%g HebI o FaTidcd T HPGAT G fehaT|
HABEH P AN B o TEN FDI C i I G|

e a1e A =TT A & UeT A FAuTIr &ar &, ar ¢ 38 ot & T 19m 31 A & 31T RY &1 faRer
ET Y T |

RT 52 T 389
o SIRITY T ITRHAT T ITAPR Y I&TT FIAT|

o HDCH B HEIT GG H b |
o SITATH P AU Y gHT g1
o Taarfed qufe & et LT

H?\E'ELUT fAUTT (Case Laws)

1. Bellamy v. Sabine (1857)

fgia:

Lis Pendens T fagTa ATdsTiaies A1 (Public Policy) TR 3MUTRA ¥ € e[l & forw @lgR
HBCH T SATADBI BT AT el ¢

2. Rajender Singh v. Santa Singh (1973, Supreme Court)
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fergier:
HeheH o GNTT foham 1T AT A4 BT &, oifehed a8 =amarerd & 3T Ao & sha warg |

YT 53 — HUSYOT IRT (Fraudulent Transfer)

Doctrine of Fraudulent Transfer

=g
YR 53 BT 32T AAGRI (Creditors) & fdl AT T AT |

T IS SAGR (Debtor) 3T SAGRT &Y UIET & AT 3A<h &1 3 Freid et b 32T W 31U 3ol
U T 3TaRUT AT &, Y VAT 37T dIAeRT o fehed (Option) TR faRET (Voidable) foram ST Gepdr
Y

YRT 53 T 37T

g D13 cafeh 370 HOTGTATHT T Ta1 & 3397 I U UT fohdll =g A b AT g e, ar
GRS 30T ] =TT H A & Hebel & |

YRT 53 T TP At
1. 37l YT T 30T Bl A1feT|

2. 3TCROT & 3237 Bl ATfeU—
e OIIGRI Pl YTET &aT (Defeat Creditors), AT
o RUTH IHeH H [deTa AT (Delay Creditors)|

3. deTaRt T T

4. AR HATOT Y FeAlelr &= T |
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3UETE (Exception)

Ife 3o
o AT UfaAwer (valuable Consideration) & Tort foham arT &1, qT
+ WL (Good Faith) 3 foraT T 2,

ol QAT 3R oT R8T T8I |

T 53 T T
o 37cROT qUid: Y (Void) el &I |
« T Voidable (T el A1) BIaT & |

o ST dH AT 38 AT A6 ldT, a9 deb Jg U Tear

SqreduT
A TR % Il el X10,00,000 T FOT & |
0T ol H T & forT A 370 33 T areafaes Uil & 370t H1S B AT X ST g

3T AAGR =TT H SAThT 3 37X 0T B TARE A I ATIT I Tohl &

YRT 53 & 327
o GRI®I &I AT |
o ArETIEYUT HAROT P AT |
o CAGRI GRT AR o1 UTE kel | AehedT|
o IAAIRAP AT H SHEGR! IATT IWAT|

H%RT{\UT AT (Case Law)

Abdul Shukoor Sahib v. Arji Papa Rao (1962)
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Ig fA9TRa T & forw fp 37aRoT hucypl § A1 A7, =araTer Ui AT & a2l vd uRfeafaat
P 3TTYR WX 37cLUTehdT T HLT (Intention) Y ST HIIM|

YRT 52 TG YRT 53 H IR
YR YURT 52
Rrgid Lis Pendens (dT¢ siferd)
327 AT H S Tad are &hr 36T
AR fr .

ST HBGHT oIl
rufa il

Y, W =T & v &
3iaRoT i FRufa d

3
o forare HheH b T&ThRI T
HAecaquT gaT U4 vd 3e)

gRT 53
Fraudulent Transfer (ZFCIZT{US[ 3RO
AAGRI &b Tl & 78Tl

S AASRI T UIET 2 BT 3T &l

oITERI & Tddhed IR T i A9
(Voidable)

AAGRI DY

AT 1. YRT 52 & 3791 Lis Pendens & AT Y <T&AT HfAT| (10 37eh)

3TY

Uy

YRT 52 dTE, dfdd I & [AGId (Doctrine of Lis Pendens) W ITTRA & Wﬁ?qﬁmﬁ
YT & e Fehe A o GRT Tararfere Hufer & TAT 3aRoT o 81 Tored =raTerd &1 ot yarfaa el |

3T QAT

HE&TH =TT H d1G cifdd &l |

a1 3rael Hufa @ Hafa |

ol AT el

AT H gL U&T & HTABR gHTad & |
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A = B & Ta5g {3 T AbGAT GRR [T | HeheA & ST B 7 3fH € S I 1| IS =ammeray A 6 &t
AfAUEarE, o ¢ 3d Ao @ gur 1T |

diq

Bellamy v. Sabine (1857)

sy
YRT 52 ST & T &l YT aelTe T 3R faferd Fufer 61 gRat et & forw aars 8 ¥

U4 2. URT 53 & 39T HYSYUT 30T (Fraudulent Transfer) T e HFFTI (10 37
R
o=

YT 53 AR & ol Y T HAT & | TS IS afeh 37T AAGRT Pl UIET &1 IT 3T &rd & fareiar
B b 3T T U HUTT BT 30T AT &, AT UET 30T AAGRT o Tadhed W faREd fopar s
hdTel

T A<t
o 37Tl HUT &I 30T
o WIGRI P UIET & T faeid A Bl 3237 |
o WdGRIBIEA|
o 3IARUTHI A
3ETeOT

A A FHOT el @ T o TorT 310l {fH 31U TS & ATH B &Y | AR 38 30T Bl =TT A
Al & HhA B

diq

Abdul Shukoor Sahib v. Arji Papa Rao (1962)

sy
YRT 53 BT 3R AAGRI b HTABRT T T&T HIAT FAT HUCYOT HUTT 3A0T I AeheT B

U 3. YRT 52 Td URT 53 3 37d TqE HfSw| (10 31
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MR 4RI 52 gRT 53

Brgra arg afad (Lis Pendens) EFW‘[HFITUT (Fraudulent Transfer)

3eRT S RITer o BRI Td HehgH i T&TT AAaRT b Tl el T&T

HRUT I, WG AT AT S DT dAGRI & fabed R faRed a A9

T Fehe A & USTHR AAGR

LL.B. G3¥&TT f&T (CCS University)

T ITE, TG I T
o YN 52 = FheAT dfdd — AT @ A b a1 Haor =y & fAvkr & e
T |

o YRT 53 = AIERT P YIET — AT FARTT (Voidable) TRIT ST ThaT &
Golden Principles

o YRTI52: "JIg Afdd {6t UL FRUT e d & Ov =rmery & 3ifa# 13vir 3 3¢ T/

o YRT53: "5I72R] bl €kGT 3t &b 389F & [T I147 FRUT e RT & Ay gv faved fahar
ST BT &1

ST Gt URT3T Y TTY Ueat J Te TYE & ST & b URT 52 =11 Aeh Ufehar i T&m e §, STafs
RT 53 ATGRT & 3 TAPRYT o & HIA

chapter 3 sales of immovable property section 54-57
TRANSFER OF PROPERTY ACT, 1882
Chapter lll — Sales of Inmovable Property (Sections 54-57)

Chapter Il (Sections 54-57) of the Transfer of Property Act, 1882 deals with the Sale of Immovable
Property. It explains the meaning of sale, the mode of transfer, the rights and liabilities of buyers and
sellers, and the transfer of property free from encumbrances.

This chapter is very important for LL.B. 3rd Semester, Judicial Service Examinations, and University
Examinations.

Chapter Ill — Sale of Immovable Property
(Sections 54-57)
Introduction
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A sale is the most common mode of transferring ownership of immovable property. Under the
Transfer of Property Act, a sale transfers absolute ownership from the seller (vendor) to the buyer
(vendee) in exchange for a price paid, promised, or partly paid and partly promised.

Chapter Il consists of the following sections:
Section Subject

54 Sale Defined

55 Rights and Liabilities of Buyer and Seller
56 Marshalling by Subsequent Purchaser

57 Sale Free from Encumbrances

Section 54 — Sale Defined
Definition
Section 54 defines sale as:

"Sale is a transfer of ownership in exchange for a price paid or promised or part-paid and part-
promised."

Thus, a sale permanently transfers ownership from the seller to the buyer.

Essentials of a Valid Sale
1. There must be competent parties.
2. The property must be transferable.
3. There must be a price (money consideration).
4. Ownership must be transferred.

5. The transfer must comply with the prescribed legal formalities.

Mode of Transfer
(A) Tangible Immovable Property

Where the value of the property is X100 or more, the sale can be made only by a registered
instrument.

Where the value is less than X100, the sale may be made:
e by aregistered instrument, or

e by delivery of possession.
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(In modern practice, because of registration laws, sales of immovable property are generally
completed through a registered sale deed.)

(B) Intangible Immovable Property

Such property can be transferred only by a registered instrument.

Contract for Sale
A contract for sale is merely an agreement that a sale shall take place in the future on agreed terms.

It does not create any interest or charge in the property.

Important Case Law
Narandas Karsondas v. S.A. Kamtam (1977)
Principle:

A contract for sale does not create any ownership or interest in immovable property.

Section 55 — Rights and Liabilities of Buyer and Seller

Section 55 lays down the reciprocal rights and duties of the seller and buyer in the absence of a
contract to the contrary.

Duties of the Seller
The seller must:
1. Disclose all material defects in the property.
2. Produce title documents for inspection.
3. Answer all relevant questions regarding title.
4. Execute a proper conveyance (sale deed).
5. Take reasonable care of the property until delivery.
6. Deliver possession to the buyer.

7. Pay all public charges and taxes up to the date of sale.

Rights of the Seller
The seller has the right:
1. To receive the purchase price.

2. To retain possession until payment (where applicable).

109



T.P.A. COLLEGE WORK

3. Toclaim interest on unpaid purchase money.

4. To enforce a seller's charge on the property for unpaid purchase money in certain cases.

Duties of the Buyer

The buyer must:
1. Disclose facts increasing the property's value if known only to him.
2. Pay the purchase price.
3. Bear the loss after ownership passes (unless otherwise agreed).

4. Pay public charges after the sale.

Rights of the Buyer
The buyer has the right:
1. To receive possession.
2. Toreceive title documents after payment.
3. To enjoy the property peacefully.
4. To claim compensation for defects in title.

5. To enforce a buyer's charge for purchase money properly paid in certain circumstances.

Important Case Law
Raghunath Prasad v. Deputy Commissioner of Partabgarh
Principle:

The seller is under a legal duty to disclose material defects in the property and in his title.

Section 56 — Marshalling by Subsequent Purchaser
Doctrine of Marshalling
Introduction

This section protects a subsequent purchaser where the seller has mortgaged several properties to
one mortgagee and later sells one of those properties.

Meaning

If:
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e A mortgages two or more properties to B,
e Later A sells one property to C,

then C can require B (the mortgagee) to satisfy the mortgage debt first out of the properties still
belonging to A, as far as possible, provided this does not prejudice B or any other person.

Essential Conditions
1. One mortgage over two or more properties.
2. One property is subsequently sold.
3. The purchaser requests marshalling.

4. Rights of the mortgagee and third parties are not prejudiced.

lllustration
A mortgages House X and House Y to B.
Later A sells House X to C.

C may request B to recover the mortgage money first from House Y, if sufficient.

Object
e To protect the subsequent purchaser.
e To ensure fairness.

e To minimize unnecessary loss.

Section 57 — Sale Free from Encumbrances
Introduction

Section 57 empowers the court to direct the sale of immovable property free from encumbrances.

Meaning

Where property is subject to mortgages, charges, or other encumbrances, the court may permit the
property to be sold free from those encumbrances after making appropriate provisions for the
interests of the encumbrancers.

Purpose

e To facilitate a clear and marketable title.
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e To protect both purchasers and encumbrancers.

e To simplify property transactions.

lllustration
A property is subject to several mortgages.
The court orders its sale.

The property is sold free from those encumbrances, and the sale proceeds are used to satisfy the
mortgagees according to their legal priority.

Difference Between Sale and Contract for Sale

Basis Sale Contract for Sale

Ownership Ownership immediately passes Ownership does not pass

Nature Completed transfer Mere agreement

Interest in Property Creates ownership Creates no interest or charge

Registration Required according to law Agreement alone does not transfer ownership

Difference Between Sale and Mortgage

Basis Sale Mortgage
Ownershi Ownership is Ownership generally remains with the mortgagor; only a security
P transferred interest is created (subject to the type of mortgage)
Purpose Permanent Security for repayment of a debt
P transfer y pay

Redemption Not applicable Mortgagor has a right of redemption

Consideration Price Loan or debt

Important Examination Questions
Question 1

Define "Sale" under Section 54 of the Transfer of Property Act and explain its essential elements.
(10 Marks)

Answer

Introduction
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Section 54 defines sale as the transfer of ownership in exchange for a price.
Essentials
e Competent parties.
e Transferable property.
e Price.
e Transfer of ownership.
o Legal formalities.
Case Law
Narandas Karsondas v. S.A. Kamtam (1977).
Conclusion

Sale is a complete transfer of ownership and differs from a contract for sale.

Question 2
Explain the rights and liabilities of the buyer and seller under Section 55. (10 Marks)
Answer
Seller's Duties
e Disclose defects.
e Produce title deeds.
e Execute sale deed.
e Deliver possession.
Seller's Rights
e Receive purchase money.
e Seller's charge.
Buyer's Duties
e Pay price.
e Disclose material facts.
e Pay public charges after sale.
Buyer's Rights
e Obtain possession.
e Receive title documents.

e Buyer's charge.
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Conclusion

Section 55 balances the rights and obligations of both parties.

Question 3
Explain the Doctrine of Marshalling under Section 56. (10 Marks)
Answer

Section 56 protects a subsequent purchaser by allowing him to require the mortgagee to satisfy the
debt from the properties still owned by the seller, so far as possible, without prejudicing the
mortgagee or others.

Question 4
Explain Section 57 relating to sale free from encumbrances. (10 Marks)
Answer

Section 57 enables the court to order the sale of property free from mortgages and other
encumbrances while ensuring that the interests of the encumbrancers are protected through the
sale proceeds.

Examination Tip (CCS University)
Easy Memory Trick
e Section 54 - Sale Defined
e Section 55 - Rights & Duties of Buyer and Seller
e Section 56 - Marshalling by Subsequent Purchaser
e Section 57 - Sale Free from Encumbrances
Golden Formula

54 -> Definition of Sale

55 -> Rights & Liabilities

56 - Protection of Subsequent Purchaser
57 - Court Sale Free from Encumbrances

For a 20-mark answer, follow this order:
1. Introduction
2. Definition
3. Relevant Sections

4, Essential Elements
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5. Rights and Duties

6. Doctrines (Marshalling)
7. Case Laws

8. Conclusion

This structure is well-suited for CCS University LLB examinations and helps present a complete and
well-organized answer.

FATHATROT Hu e 31fATRTa, 1882

I 1 - 37T U T FIshd (@RT 54-57)

AT 1| (YT 54 F 57) TATATAROT HUTT ATATATH, 1882 Tl 31T AecdquT T & | SHHA 3Tl
Huf & faehd (Sale of Immovable Property) & T W4T feU aTw €| 58 31earay o faspa &hr
gRTST, faehar va shar o 37T R Td ET—ca, TAITaddl shaT el TI&T0T 2T W—E‘Fﬁﬂ(Sale Free
from Encumbrances) EFFEIU‘IHWTTI'&T%I

g 37CTTT LL.B. 3rd Semester, Judicial Services AT CCS University T G831 & forw 37cad

AgcayuT &

I |11 - 319l Uy T fAsh (Sections 54-57)
T fawg

URT 54 TIhT (Sale) dhr aRameT

YRT 55 fAhdT Td ol & 31fAFR vd g1l
YURT 56 THETAAAT hdl §IRT Marshalling (HATferT)

URT 57 W»EjT'FﬁiFJ(SaIe Free from Encumbrances)

URT 54 — fAHA (Sale) Hr TRHATYT
uRaa

YRT 54 & IFHAR—

"R (Sale) wm%ﬁﬁmmaﬁmmﬁa (Ownership) §&T (Price) G
AT fohaT STTT & | e T HITAT FoRT ST HehelT &, WIS 31 &1 T Iorat fgam ST aepaTT &,
3T 31iTRAD ST T AW HITATA T T & Fhell &1
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fIha & TR dcd (Essential Elements)
1. 2YT&TH UETHR (Competent Parties) &1 ATRT |
2. HURY 3AROMY (Transferable) gl ART|
3. Fed (Price) UeT (Money) & ¥U H BIAT AT |
4. TAfACT (Ownership) T YT 3dR0T &A1 AR |
5. fafgrr fRaiRa ufohar @1 urera glar anfew |

frepg i AT (Mode of Transfer)
(A) aﬁ‘rmwﬁr (Tangible Immovable Property)

uﬁﬁqﬁraﬁrm %100 I1 349 HfAF 'e’?f, ar fasra haer Uﬁhﬁﬁiﬁqﬁﬁ'@ (Registered Sale
Deed) GRT & &M

Ife Hed X100 W A T, ot fasha—
o ol (Delivery of Possession) &ahT fopT ST TehdT & |

AT, TR TH F STagRd: TH 373 TURAT ol faeha Tt Taond faer@ gRT & forar Srar & |

(B) mﬁrmwﬁr (Intangible Immovable Property)

Y Hufel T 37AROT ol Gsiiehd [erd gRT & foham ST dahaT ¢

ICER R 3-@7:['21 (Contract for Sale)
Contract for Sale thdol Wﬁﬁﬂmﬁwm%l

g

o LA gEATARA el Pl

. Hcrf?rafraﬁémw (Interest) ITHR (Charge) 3cUed A%l PIAT|

HAgcaqu! AT
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Narandas Karsondas v. S.A. Kamtam (1977)

ergie

Contract for Sale & HUT  PIS TATTAT IT fed ST el aidT|

YRT 55 — AT Ta T & 31FAFR va giflfca

YNT 55, ﬁlﬂﬂﬁﬂ?ﬁm (Contract to the Contrary) B & TEATA 3 FIehdT Td ehdT & URTUR S
3TAPRY vd grfAcal &1 auie F &

frehdr & 1A (Duties of Seller)
fashdr & ahctea & foh—

1.

2.

3.

YT & AEcaquT &1ut T STAh R 2|

T Acd Tl st fAdeTor &g Tegd |

M (Title) ¥ HTAT AT T ZTR S|

fafad fasra faere fwmrfea & |

heoll Gl deh HUTel T 3T ST Y |

SRl Y heoTT T |

Tarsha &1 T e |af oY val AT eieh HIR BT H{ITAT Y |

forshaT & 31RIPR (Rights of Seller)

1.

2.

3.

4.

TR e UTH & &1 HTAHR |
3TTIRIP Bl UT reaT Uch TWe T 3T TABR |

JRTIAT Hed U <ITST YT ol T HTABR |

$o URTEATAAT A Seller's Charge (fshdT &1 HRITABR) &1 3TABR |

hdT &b STTACT (Duties of Buyer)

1.

e 38 HURY & Hed Bl el dTel vl AGcdYOT a2 Dl ST &l cl fasheT &l 1T |
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2. Tasha AT o1 YA A
3. TAIfAcd &R B o d1E Bl dTell &l dgd & |

4. T & 1E & A U9 AT A HIX T HITATH B |

ShdlT & TTADK (Rights of Buyer)

1. AT T Peotl UTH HIAT|

2. M FT SEATST UTH BT |

3. GOy & ifaqoT 3uATeT e |

4. e A v @ w arfagfed ura &

5. o uRFEATIAT 3 Buyer's Charge (e T HRTTIRIR) UTH AT |

HAecaqut Aoy

Raghunath Prasad v. Deputy Commissioner of Partabgarh
farehaT &1 P &TRIca & fob o Tufr va efdes & Taft Agcaqut Iut & STTIdhRY shaT I S|

IRT 56 — TAITTd T $hdl gRT Marshalling (ATRITIET T fRAgian)
=g
YRT 56 Doctrine of Marshalling TR 3TUTRA &

g URT 39 THTddd’ obdT (Subsequent Purchaser) @1 T&TT & & forae) oY Tufey @ddT & S ugol
T 31 Uil & Jr g9 W7 318 Y|

kb

ofr
o AT 3T G IT AP HURTAT B o UTH JUH 1T,
o TGHAAZIHAATHHURICHITS),
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dl C, B 8 I AN HehclT & Teb AT THT & Al I8 3TUAT K0T Ugel A &1 AW HUTTAT H Gl o |
I T FI9TT ST SHA B AT fehell 3127 = eh o J1UDRI 1 elfed 7 Ug |

TIRTF AUt
1. grar e sufial W us S duam al|
2. 3 U T U a1G A 4 TS B |
3. gATAddT ohell ATNTelaT Y AT A |
4, FURURY AT 3T cafehdl & 3RAGFR gemfaaa el

3aleoT
A & HBIA X 3R FPIA Y =1 B & Urg T4 T |

IS H A ¥ FBIA X Y C pr g feam|

37E C AT R el & oh B Ugel AbIel Y T 3TAT 0T aHA |

LIAD
o TITTAT hell <l FI&T|

o I UG GHTACT TATAT HIAT|

o 3ATAT® BIfad A aATEAT|

YRT 57 — AR-AH fIshd (Sale Free from Encumbrances)
aR=Eg

YRT 57 =ATATAT T Tg TUBR ol & 1oh dg AT TR AT F 31ae quly o1 faeha 996, AR
(Charge) 37T 31 31d4T (Encumbrances) @ﬁ?ﬁaﬂﬂfﬁl

kb))
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e ferel AUl GX d4eh AT 370 HR &, Al SRATel 3R YTl ehid §U HUTel ol 37 37R1 & b
B TR T A S FhaAT S|

TeIshY & UTd Iy | Ugel T TUhUTRAT Td HRUREhT BT AT [T ST & |

38T
o HUTe &1 TUE U GBI 2Meh (Clear Title) SUeTeY |
o TGN I FET|
o HUf & fash T T T TATAT|

3ETERoT
A BT HIA T AT ITeAIT-3elT dUFH |
SATATT 3F3 o TAhT T A AT R |

HIH HR b I ST & 3R TshT @ Ure et @ Fofy UehaTiT T HITATe SeTeh! UTATHBAT b
AR FRATSATAT |

fashar (sale) Tdl fsh 3764 (Contract for Sale) 3 3icR

3R faehd (sale) fsha 319 (Contract for Sale)
gpfd QoY 3R HTea T HHST
HUf & ot Scue BT IS foect ST A&l eIt
el THTT qof Fa1fdca el FFIN 3fAPR

T (Sale) T §U&h (Mortgage) 3 3T
3R Gp aU®

3T FATTHCT T EUTAT VT 0T bl FI&T

120



T.P.A. COLLEGE WORK

YR faer dYUH

AT IR P TATSAAE  FTHTT: TR T4DhDdT b U I8l &
gidthel eI (Price) T (Loan)

faFATeT (Redemption) FIW'LH'@T FUhhdT ol TAATT o1 JfAPR U &
HAEaYOT TS T4 TG 3TR

TS 1. YRT 54 & T fasha (Sale) Y IRHATYT QTST TAT 3D HTAWTD dedl T guTe HIfoiT| (10
3h)

3T

uREg

YR 54 & TR TAhT & 30T & ToTah gRT 3ol HU el el TTTHCT Hed & el SEdIdNd T
ST

HETH dcd
o T&THA UATHR|
o RohTHuR|
o YAPTTHIA|
o EQTHCE &I 3RO
o Tafe 3Mu=TRerarsii s are |

AgcaquT arg

Narandas Karsondas v. S.A. Kamtam (1977)

IGLEA

Tarsha e quT Ta T ARI Fa1fAcd 3RO, STafeh Contract for Sale Sheel 7S H Tarehal &t HHAS AT
el

W& 2. URT 55 o 3T fehdl Ud shdT o 31RAIBR Td gifiical &Y carear fifsw| (10 i)

3t
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fashar & arfdca
o GIYT T YhcIhoT|
o M gEATAT AT
o Teh el fouTiee |
o Pl
farsherr & 3RPR
o HAUE R

o Seller's Charge|
ohell & &Ifdca

o FHET B HIAA|

o  AEAYDT TN BT YR |

o TSR o aTE & & T YT |
ol & JTAPR

o hedll Uty heT|

o CEATAST UTH hT|

e Buyer's Chargel

U 3. URT 56 & 3dd Marshalling 3 g Fif sarear Hifaw| (10 31h)
3T

YT 56 THTATAT shell BT GI&T BT & | ATE Teh & T s FUTIAT W &l AR 39 8 Th a6 A 97
ST STTT, Y el HTIT B FehelT & Toh TURURT Ugel AW HUTTAT T ITTAT FH 0T THA Y, LAt ST 31T
afohdt & 31TRABR smRIa A 8|

U 4. 9RT 57 asaqaﬁamag?ﬁﬁm (Sale Free from Encumbrances) &1 SIT&IT HTST| (10 i)

3T
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YRT 57 AT B IS HTADR il & 7o T8 IUH AT 3T HRT A e HUTT T HR-Ah TIshd it
T TGRS b | Tehd T UTH U H Ul TUBRUTRIT T HUR ] & HITAT FhaT ST & 3R AW
Ui gafd cafd A ST v

LL.B. T{Y&Tr f&u (cCs University)

1E TG T AT TF
o YRT 54 = T (Sale) Fr ufysmmar
o YRT 55 = fashdr Ta ol & 3SR AR g
o YRT 56 = Marshalling (FITdadT SholT 2T TIETOT)

e YRI57= Wa?ﬁﬁﬂ (Sale Free from Encumbrances)

Golden Formula

54 - Sale Defined

55 -> Rights & Liabilities

56 - Marshalling

57 - Sale Free from Encumbrances

20 3{ehi & 3R Tor@= &1 A
1. OR=
2. g
3. Hafad 9rIv (54-57)
4. JTGRIS decd
5. faehdr va shdr & HTAGR vd a1f¥ica
6. Marshalling &T fagid
7. FAECAYUT TR 0T
8. fawhy
IE TITAT CCS University T G131 3 ST 370k 01 et 3 Forw Sugeh ATt STt &

chapter 4 mortgage of immovable properties.
TRANSFER OF PROPERTY ACT, 1882

Chapter IV — Mortgages of Immovable Property and Charges (Sections 58—-104)
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Chapter IV (Sections 58-104) of the Transfer of Property Act, 1882 deals with the law relating to
Mortgages of Immovable Property. It explains the concept of mortgage, different kinds of
mortgages, the rights and liabilities of the mortgagor and mortgagee, the right of redemption,
foreclosure, marshalling, contribution, and charges.

This chapter is one of the most important chapters of the Transfer of Property Act and is frequently
asked in LL.B., Judicial Service, APO, and University examinations.

Chapter IV — Mortgages of Immovable Property and Charges
(Sections 58-104)
Introduction

A mortgage is one of the most common methods of securing a loan. When a person borrows money,
he may transfer an interest in his immovable property to the lender as security for repayment of the
loan.

Unlike a sale, a mortgage does not transfer absolute ownership. It creates only an interest in the
property as security for the repayment of a debt.

The Transfer of Property Act provides detailed provisions relating to:

e Definition of mortgage

Types of mortgages

e Rights and liabilities of mortgagor and mortgagee
e Right of redemption

e Foreclosure

e  Priority of mortgages

e Marshalling

e Contribution

e Charges

Sections Covered in Chapter IV
Section Subject

Definition of Mortgage, Mortgagor, Mortgagee, Mortgage Money and Different Types of
Mortgages

58

59 Mortgage when to be by Registered Instrument
60 Right of Redemption

60A Obligation to Transfer to Third Person instead of Re-transferring to Mortgagor
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Section Subject

60B

61

62

63

63A

64

65

65A

66

67

67A

68

69

69A

70

71

72

73

74

75

76

77

78

79

81

82

Right to Inspection and Production of Documents
Right to Redeem Separately or Simultaneously
Right of Usufructuary Mortgagor to Recover Possession
Accession to Mortgaged Property

Improvements to Mortgaged Property

Renewal of Mortgaged Lease

Implied Contracts by Mortgagor

Mortgagor's Power to Lease

Waste by Mortgagor in Possession

Right of Foreclosure or Sale

Mortgagee When Bound to Sue for Foreclosure Together
Right to Sue for Mortgage Money

Power of Sale without Intervention of Court
Appointment of Receiver

Accession to Mortgaged Property

Renewal of Mortgaged Lease

Rights of Mortgagee in Possession

Right to Proceeds of Revenue Sale or Acquisition
Right of Subsequent Mortgagee

Liabilities of Mortgagee in Possession

Duties of Mortgagee in Possession

Receipts in Lieu of Interest

Postponement of Prior Mortgagee

Mortgage to Secure Future Advances

Marshalling

Contribution
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Section Subject

83-104 Deposit, Redemption Procedure, Charges, and Miscellaneous Provisions

Meaning of Mortgage (Section 58)
Section 58 defines a mortgage as:

"A mortgage is the transfer of an interest in specificimmovable property for the purpose of
securing the payment of money advanced or to be advanced by way of loan, an existing or future
debt, or the performance of an engagement which may give rise to a pecuniary liability."

Essential Elements of Mortgage

1. There must be specific immovable property.

2. There must be a transfer of an interest, not ownership.

3. The transfer must be made to secure:
o Aloan,
o An existing debt,
o Afuture debt, or
o Performance of an obligation involving monetary liability.

4. The property remains redeemable by the mortgagor.

Important Terms

Mortgagor

The person who transfers an interest in the property as security.
Mortgagee

The person in whose favor the mortgage is created.

Mortgage Money

The amount secured by the mortgage.

Mortgage Deed

The document creating the mortgage.

Kinds of Mortgages (Section 58)

The Transfer of Property Act recognizes six kinds of mortgages:
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1. Simple Mortgage (Section 58(b))
e No delivery of possession.
e Mortgagor personally promises to repay.

e Mortgagee may cause the property to be sold through the court if the debt is not repaid.

2. Mortgage by Conditional Sale (Section 58(c))
e Property is ostensibly sold.
e Sale becomes absolute if the debt is not repaid.
e Sale becomes void if repayment is made according to the conditions.

¢ The mortgagee has the remedy of foreclosure, not sale.

3. Usufructuary Mortgage (Section 58(d))
e Possession is delivered to the mortgagee.
e Mortgagee enjoys rents and profits in lieu of interest or principal.

e No personal liability of the mortgagor.

4. English Mortgage (Section 58(e))
e Mortgagor transfers ownership absolutely.
e Mortgagor promises to repay on a specified date.

e Mortgagee must re-transfer the property after repayment.

5. Mortgage by Deposit of Title Deeds (Equitable Mortgage) (Section 58(f))
e Created by depositing title deeds with the creditor.

¢ No formal mortgage deed is required (subject to applicable law and registration
requirements).

6. Anomalous Mortgage (Section 58(g))
e A mortgage that does not fall within any of the above five categories.

e Usually combines features of different kinds of mortgages.

Rights of the Mortgagor
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The mortgagor has the right to:

Redeem the mortgage (Section 60).

Inspect title documents (Section 60B).

Recover possession in usufructuary mortgages (Section 62).
Benefit from improvements and accessions.

Lease the property under certain conditions (Section 65A).

Rights of the Mortgagee

The mortgagee has the right to:

Recover the mortgage money.

Foreclose or sell the property in appropriate cases.
Possession in usufructuary mortgages.

Receive rents and profits where entitled.

Sue for the mortgage money under Section 68.

Exercise the power of sale in certain cases under Section 69.

Doctrine of Redemption

The most important principle of mortgage law is:

"Once a mortgage, always a mortgage."

This means:

The mortgagor always retains the right to redeem the property by repaying the mortgage
money.

Any clause preventing redemption permanently is called a clog on the equity of redemption
and is generally void.

Important Doctrines in Chapter IV

Doctrine of Redemption
Doctrine of Foreclosure

Doctrine of Marshalling

Doctrine of Contribution
Doctrine of Priority

Doctrine of Tacking (not generally recognized under Indian law)
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Important Case Laws
1. Narandas Karsondas v. S.A. Kamtam (1977)
Principle:

The right of redemption is a statutory right and cannot be taken away except in accordance with law.

2. Ganga Dhar v. Shankar Lal (1958)
Principle:

Any condition preventing redemption amounts to a clog on the equity of redemption and is void.

3. Kreglinger v. New Patagonia Meat & Cold Storage Co. Ltd. (1914)
Principle:

Explains the doctrine of clog on the equity of redemption, which has influenced mortgage law.

Important Examination Questions
Question 1
Define Mortgage under Section 58 and explain its essential elements. (10 Marks)
Model Answer (Outline)
e Introduction
e Definition under Section 58
e Essential elements
e Important terms (Mortgagor, Mortgagee, Mortgage Money)

e Conclusion

Question 2
Explain the different kinds of mortgages under the Transfer of Property Act. (20 Marks)
Answer Points

e Introduction

e Definition

e Six kinds of mortgages:

o Simple Mortgage
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o Mortgage by Conditional Sale
o Usufructuary Mortgage
o English Mortgage
o Mortgage by Deposit of Title Deeds
o Anomalous Mortgage
e Comparative table

e Conclusion

Question 3
Explain the rights of the mortgagor and mortgagee. (10 Marks)
Answer Points
Rights of Mortgagor
e Redemption
e Inspection
e Recovery of possession
e Improvements
e Leasing
Rights of Mortgagee
e Foreclosure
e Sale
e Possession
e Sue for mortgage money

e Receive rents and profits

Question 4
Explain the Doctrine of Redemption. (10 Marks)
Answer Points

e Meaning

e Section 60

e "Once a mortgage, always a mortgage"

e Clog on equity of redemption
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e Case laws

e Conclusion

Examination Tip (CCS University)
Easy Memory Formula
e Section 58 - Definition & Types of Mortgage
e Section 59 - Registration
e Section 60 - Right of Redemption
e Section 67 - Foreclosure
e Section 68 - Suit for Mortgage Money
e Section 69 - Sale without Court
e Section 81 -» Marshalling
e Section 82 -» Contribution
Golden Rule
"A Mortgage Transfers Only an Interest, Not Ownership."
Answer Writing Pattern (20 Marks)
1. Introduction
2. Definition
3. Essential Elements
4. Relevant Sections
5. Types of Mortgage
6. Rights of Mortgagor and Mortgagee
7. Important Doctrines
8. Case Laws
9. Conclusion

This chapter forms the foundation of mortgage law under the Transfer of Property Act and is one of
the highest-weightage topics in LL.B. property law examinations.

TATATAROT HUf 31fATATe, 1882
3T IV - 37l HUT T U TI YHR (Mortgages of Immovable Property and Charges)

(YRT 58-104)
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TATATROT HUTer AT, 1882 &7 AT IV (YRT 58 H 104) 31T HURY & G4 (Mortgage) TAT
UHR (Charge) T AT & | TS 31T TATAT & foh Ik AT &, 5Th UhR, dhehdT (Mortgagor) Td
EfW(Mortgagee) awﬁnwuz'raﬁc—cr, CLIEGH (Redemption), PIREFATST (Foreclosure),

AT (Marshalling), TFTET (Contribution) TATTHR (Charge) ¥ TTAT AT AT & |

g AT LL.B. 3rd Semester, Judicial Services, APO Td CCS University T gdreaii & forw 3rcaa

AgcayuT &

AT IV - 3T U T §U6 T THR
(YTRT 58-104)
o=

TP (Mortgage) F0T (Loan) UTH &ie) &l TIW FTHATT ATCTH & | ST IS ATh HUT AT 8, AN I8
EEUTEﬁfﬂ'\"&iT (Security) & ToIT 37Ul 3rarel GUTT A U f@d (Interest) FUTETAT & UeT H TATAART
FR AT

g 3 Hufer &1 quT FaTfAca sediaid el aidT, dfed hael %o 6 geaT eg MiAa fea
FTATTRT ST & |

HEI v #F enfdre g gRm

qRT R

58  Yeh I UNHNT U TUH b Y

59  JUd Hd Giigd (Registered) BT

60 T &1 31TAER (Right of Redemption)

60A  frER T feh Pl 3T I T HABR

60B  GEATAS o fALT&TOT T HATABR

61 QU ITTh AT [T 1 31fAPR

62 SUHIIT GUDBDAT Bl heoll Gl : UTH it T ITABR

63 g9 FUTT H I (Accession)
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g
63A U AU AFUR
64 U PIAdIATIOT

65 ETW‘[Q*%@HW‘U(ImpIied Contracts)

65A  TYehhdl I UTT Gt ol s

66  Theol H GYUDBAl gRI UK T HITH

67  BRTdISK (Foreclosure) T fashd o1 fABR

68  TUF YA DI I &g ATG

69  FITITEIT & SEA&IT b [T Tasha & erfeh

69A  RET (Receiver) & A gTh

70-79 FYh HUT, gie, GUR Td WA THehdT & Fa i Trare
81 AT (Marshalling)

82  IANIEH (Contribution)

83-104 [JdH, UHR U4 31 UTadne

YURT 58 — IYU& (Mortgage) T gRHTaT

YR 58 & IJAR—

"SUP TE AT & Torereh gRT fonddT TafRre 3rarer Hufer & R (nterest) T 37T 70T &I eI,
TAAT T AT & F0T 3T T8 e & Ureles i L&t & forw v sirar & foras ua wad
SIRGIRACT 3cUed &l |

¥ & TGP dcd (Essential Elements)
1. fafre mm(Speciﬁc Immovable Property) &

2. Ui H Phad fed (Interest) T 30T |
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3. 37ANUT KT AT &I < GLaT & forT & |
4. TUhehdT P [T (Redemption) &1 3TTAR UTT & |

HAEaYuT ATl

JYPHEHAT (Mortgagor)

ST A 31U HUTRY T T4k T@AT B |
TURURY (Mortgagee)
e gat A due g ST v |

T YT (Mortgage Money)
S Ry dereh gRT GRIAT 1 ST & |

I ARG (Mortgage Deed)

ToTE ST ST ERT I T ST & |

I & YPR (Types of Mortgage) — 4IRT 58

YRT 58 & HJHR TP b B: Yeb &

1. GrYROT T4 (Simple Mortgage) — URT 58(b)
o Teall el 16T ATAT|
o U I T & FHUT Feblel &I aTA ST & |

o  HOTA TPl W AT GRT HUTT T ST HevelT &1

2. /A [AshA RT TUS (Mortgage by Conditional Sale) - ¥RT 58(c)
o HUfd &1 UcTaT Ostensible) Teha fmam SITAT & |
o HUTA I W fasha ol &l a8 |
o HOTTHTE W O FATH & AT |
o TYFUTY P BRFASK (Foreclosure) FT 3 fABR TR |
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3. YT I (Usufructuary Mortgage) — ¥RT 58(d)
o HURY P heoll TURYRY BT &I ST &
o TUHURY FohIAT T FTH (Rent and Profits) UTH AT & |

o  TYHDhdl U TThdTd FHOT bl Dl FHFAGRY A ST |

4. 37N TUF (English Mortgage) — URT 58(e)
o HUTR &l ET A QUTH: SUSHURY Bl TATATINC FhaT SATAT B |
o TGl AR fAfY IR F0T g T i ST R |
FOTYHA W FUHYN HUR AT0H AT B

5. eN¥eh.U= STAT &Y I (Mortgage by Deposit of Title Deeds / Equitable Mortgage) — ¥TRT 58(f)

o  TAfHCA b SEATASA (Title Deeds) ST Pch TP TATIT SATAT & |

o QUF TUS [ASIE ITaRTH 8 1T (e [ 3maeaararsit & 3|

6. 3TTTATY TP (Anomalous Mortgage) — 9IRT 58(g)
o QATIYS S 3UYH Ure GehRT 3 8 ol 3 1 3rrar & |
o 3 fafiee uepR & dret & AR faduard @ g

Sehehdl (Mortgagor) & 31TAPR
YT B o A 3fRBR T
o A (Redemption) T AR (YIRT 60)
o  CEATSI T [AL&TOT (IRT 60B)
o ST I & Pesll IA: UTH AT (URT 62)
o« HUTTAGUYIR Ta i T oA
o PO Al b I UCET S BT ITAPR (GRT 65A)
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TUFURY (Mortgagee) & RAPR

TR Y fAFAfafld AR U
o IUP YA BN aFA|
o  BRISR AT fahT &1 SR |

o SUNNITIUR H heall TGAT|
o foptraT vd omdt Ut AT |
o YURT68 P FAITT I U & [oIT I1E SR HLAT|

o URT69 & HANT TS ATHAA H AT & AT FIsha T |

et T RAGIA (Doctrine of Redemption)
gy fafe o1 Jedt FAecaquT Rigia &
"Once a Mortgage, Always a Mortgage."
AT
"Teh IR IUH, ol Hod S4B |-
SHT AT
o TUDDAT DI FOT B IUeAT HUTT aTaH T T ITAPR TG T8I |

o 3T TABR P TATH FIA dTell IS 3 AT Clog on Equity of Redemption dgalTal & 3R
TTATEIT: YT (Void) ATAT ST & |

I IVPH r;ec) f&€id Important Doctrines)
1. Doctrine of Redemption (faaa< &1 R&gia)
2. Doctrine of Foreclosure (Wﬂm)
3. Doctrine of Marshalling (HTQTﬁ?TWﬁW)
4. Doctrine of Contribution (W‘I‘q’lﬂ'ﬁ fagian)
5. Doctrine of Priority (uwﬁaﬁrramﬁai?r)
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HAecdYUT AT fA0TT (Case Laws)

1. Narandas Karsondas v. S.A. Kamtam (1977)
e o1 31 R e durfae JfAFR (Statutory Right) &, e fafdr & 3ifafk fed s=a vy @
HHATH 181 hdT ST TheT|

2. Ganga Dhar v. Shankar Lal (1958)

T & 3SR TR 9 ?J'I'ZITB-Iojft\Jd gfda¥ (Clog on Equity of Redemption) 3THTET (Void) & |

3. Kreglinger v. New Patagonia Meat & Cold Storage Co. Ltd. (1914)
54 fAUTT # Clog on Equity of Redemption & RAgId &hr earear &1 915, forae IR au fafy &t
A gt fopa|

HAgcaquT e A

U 1.

YRT 58 & AT TUP (Mortgage) T TRITHT ST TAT 3P AT dcdl i SATEAT i |
(10 37)

U 2.

EITATRYT Ui AFRATRIH &P 31TeTa g9 & A UpRT &1 guia Hifew| (20 37

U 3.

IUhepdT U gUh U & 31TARR vd grifAcat 6 carear Hifaw| (10 376)

UH 4.
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e & RAEIT (Doctrine of Redemption) T SATEAT HIfFT| (10 37h)

LL.B. T{Y&Tr f&u (cCs University)
1E TG T AT TF
o YRT 58 -> FUF HT TRHATT Td YHR
o YRT59 - USHROT
o  YRT 60 > fAATT Redemption)
e YRT 67 > BREFISK (Foreclosure)
o URT 68 -> FUE YT Y T
o YURT 69 > ATATAY & foar fash
e URT 81 -> ATAfelaT

o YN 82 - TG (Contribution)

Golden Rule (Flﬁ'ﬂ g
"gtreh 3 dhael T &1 R (Interest) TAATART &l &, TR (Ownership) &l |-

20 37eht T ST TorEet T sha
1. o=
2. T P URHTST @RT 58)
3. JMEIH I
4. §YF b UHR
5. YDl Td SRR & 3fAFR v gl
6. TaaiTae Ud PRaSR
7. Hecaqut fAGId (Doctrines)
8. W =Tk fAURT (Case Laws)
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9. ey
g & fow Ay e &
TH AT A FIH 37U Y ST a1 TAwT &
o URT 58 — TYF T TRHTYT TG YhR
o URT 60 - fAHATTT &1 HTUFR (Right of Redemption)
« YR 67 - BREFASR
o YR 69 - RIS & FEANY b T fashar
« YRT 81 - Marshalling

e YT 82 — Contribution

ST RT3 T I8 3CTIA I H LL.B. 3rd Semester AT CCS University Tl TIETT3TT H 3T 37€a1d
A Y ST dret 31TAHT T4 Bl FheldTqdeh 3o AT ST Gl & |

6 kinds of mortgage.
Six Kinds of Mortgages under Section 58 of the Transfer of Property Act, 1882

Section 58 of the Transfer of Property Act, 1882 recognizes six kinds of mortgages. Each type has
distinct features and legal consequences.

1. Simple Mortgage (Section 58(b))

A Simple Mortgage is one in which the mortgagor does not deliver possession of the property to the
mortgagee but personally undertakes to repay the loan. If the mortgagor fails to repay, the
mortgagee can approach the court for the sale of the mortgaged property. The mortgagee has no
right to possess the property unless ordered by the court. It is the most common type of mortgage
used for securing loans.

2. Mortgage by Conditional Sale (Section 58(c))

In a Mortgage by Conditional Sale, the mortgagor ostensibly sells the property to the mortgagee
subject to certain conditions. If the mortgage money is not repaid on the agreed date, the sale
becomes absolute. If the money is repaid, the sale becomes void and the property is returned to the
mortgagor. The mortgagee's remedy is foreclosure, not sale.

3. Usufructuary Mortgage (Section 58(d))

In a Usufructuary Mortgage, the mortgagor delivers possession of the property to the mortgagee.
The mortgagee is entitled to enjoy the rents, profits, and income from the property instead of
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receiving interest or repayment of the loan. The mortgagor is not personally liable for repayment.
The mortgagee cannot sue for the mortgage money or sell the property.

4. English Mortgage (Section 58(e))

An English Mortgage involves an absolute transfer of ownership of the property to the mortgagee,
subject to the condition that the property will be re-transferred when the loan is repaid on the
specified date. The mortgagor personally promises to repay the debt. If the debt is repaid, the
mortgagee must return the property. This type of mortgage is commonly used in commercial
transactions.

5. Mortgage by Deposit of Title Deeds (Equitable Mortgage) (Section 58(f))

A Mortgage by Deposit of Title Deeds, also known as an Equitable Mortgage, is created by
depositing the title deeds of the property with the mortgagee as security for a loan. No formal
mortgage deed is required, subject to applicable legal requirements. It is widely used by banks and
financial institutions because it is simple and economical. The mortgagee obtains a security interest
in the property through the deposited documents.

6. Anomalous Mortgage (Section 58(g))

An Anomalous Mortgage is any mortgage that does not fall within the five specific types mentioned
in Section 58. It may combine the features of two or more kinds of mortgages or be created
according to local custom or agreement between the parties. The rights and liabilities of the parties
are governed by the contract and the provisions of the Transfer of Property Act. It is a flexible form of
mortgage designed to suit special situations.

Quick Revision Table

Type of Mortgage Main Feature

Simple Mortgage No possession; mortgagee can seek sale through the court.
Mortgage by Conditional Sale  Ostensible sale with a condition; remedy is foreclosure.
Usufructuary Mortgage Possession is delivered; mortgagee enjoys rents and profits.
English Mortgage Absolute transfer with a promise to re-transfer after repayment.

Mortgage by Deposit of Title

Created by depositing title deeds as security.
Deeds y dep & ¥

A mixed or special form of mortgage not covered by the other

Anomalous Mortgage
gag five types.

Examination Tip (CCS University)
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For a 10-mark question, write the answer in this order:
1. Definition of Mortgage (Section 58)
2. Mention that there are six kinds of mortgages
3. Explain each type in 4-5 lines
4. Mention the relevant clause of Section 58 (58(b) to 58(g))

5. Conclude by stating that each type serves a different purpose depending on the agreement
between the parties and the nature of the transaction.

TATATROT AUl AT, 1882
YRT 58 % T g (Mortgage) % B UPR

YRT 58 & AN, TATATGROT Hufer 3fATAI, 1882 3 U6 (Mortgage) & T: UHR IdATT AT E |
TAh TR T 1T 37697 fAATATY, 31ABR Td Hiefetl THT & |

1. YTYROT ek (Simple Mortgage) — YRT 58(b)

HTYROT G F geehehdl (Mortgagor) HUTel T dheall (Possession) TUHYURT &l Tl odl, dfedh
cAfehaTd T & FOT ehTal &1 I T & | ATE K0T T HITATA el fhaT ST, Y SUFURY AT
&b ATCIH T FUfer B [P (Sale) FHIAT THAT € | 5T UPR & TUF H TURUNT Dl U TR Heoll I&eT
T JTTAPR AET &N | TE TP BT T FTAT 3R Taford U & |

2. Ql?rl'ﬂ?ﬁ fehT §RT T4 (Mortgage by Conditional Sale) — ¥RT 58(c)

SH YR b deh H HUT T YcA&T (Ostensible) fasha AT 1T R, et T Fo ardf & il grar
1 fe Turehehd T uTRie | TR 30T bl HITATE 61 e, it TeIshd gUT (Absolute) &1 STaT & | A
0T bl IGAT AT &, T FIsha TARET (Void) BT STl & 3R HU el a1 fel STTcil & | 56 YehR & d<ieh
E}iwwa@mm(hreclosure) gl

3. SUHET d¢h (Usufructuary Mortgage) — RT 58(d)

SUHIT TUD H FHURBAT HUTT DT ool SFURT BT T ST & | TURIRT 38 Fufd 8 Urd it arer
foRRTT, ATT T 31T (Rents and Profits) ST 3TANIT 30T AT SITST I Tl o TolT el & | S UBR &
U A TURDAT TR SATHITT T A F0T ol &1 &11Acd Tl @I | FIHI - TURURY = Y F0T
N & o a1 Y FehdT & 3 A & Fufer Y [ ashr v Gehar gl
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4. 3{ISI TP (English Mortgage) — URT 58(e)
37N Fereh 3 AT TR T TATHT YoT FT F SUFURY B TR R & §, AfhaT 57
Q1T & |1 o 30T T H{ITATE Bl IR dTehT HUTRY YeT: AT oY 31T | aerehenT [ fRrd fafy o

S UT bl ehl e Tehdlcl dalel Sl & | 30T el HITATA Bl & ST HUTe &1 Yef: 30T (Re-transfer)
el o ToIT ST BT § | I8 YR UT: TITTHTTID Ud Sehdl ot & H UG aldT ol

5. 2T¥eh. U= 51T &Y IU& (Mortgage by Deposit of Title Deeds / Equitable Mortgage) — 9TRT 58(f)

FH PR o dIh H TUBDHAT 3Tl FUTT & HT TAITAT GEAAS (Title Deeds) TTHFUNT & U F0T
T GI&TT h T H STHT L &l & | FTHATI - 37eT9T T dh [deld (Mortgage Deed) DT Il Tel
Il (@I Fafreh 3MaRTehdna3it o 31T | I% ot Ta farei TEam3it gRT Ty 311 suieT fopan
ST aTell G & FiTeh Ig aXel, Mo vd A @i el g |

6. FUTHTT TP (Anomalous Mortgage) — URT 58(g)

AT G4 I & S IR 58 3 9707 3 ura yehRT 3 & fond) off Aof 3 €8 3mrar| s@d ey ar
31T UhIR & Gerept &t T AT34T T THA10T B FehclT & 31UaT I TATHT YAT (Custom) IT TETHRIT h
fary A & IMTUR TR AT ST FehdT & | T8 T4 H UEThRI b 3TAPR 1 aIficd 3edeh ey
AT AT & yraarar gRT AaTRa e g |

et & ~aRe gAY (Quick Revision Table)
U T YPR A&y fAAuar
HIROT S el To [T SITdT; FATITT gRT Terehl S ST Hepll & |

QT Tashe GRT T4 21dt o 31T Tt farshd; %y 35U BRI |
SURNIT TR e [T STAT &; TURURY FoRTT Ua offdT uTd T & |

S dh FATTACT EATA T Q FATATTNA; F 0T FebTed U GeT: 37|

Nep- U STaT o IR TaTfRcd eTaTdsT STT &Y I T STAT & |

3THTAT Sk 3T U b1 & et I7 TATAT Taw g o1 g |
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date 28.7.2026 10.30 am period 2

Yes. This version is legally accurate and suitable for LLB study. | would make one small
improvement to make it even more exam-friendly.

Question: What is the meaning of the enactment date of a law? (Example: Transfer of Property Act,
1882)

Answer:

The enactment date of a law is the date on which a Bill completes the legislative process and
becomes an Act after receiving the assent of the competent authority (President or Governor, as
applicable). It is the legal birth date of the Act, not the date on which the Bill was introduced in the
legislature.

Example: Transfer of Property Act, 1882
e Enactment Date: 17 February 1882
e Commencement Date: 1 July 1882
Difference:
¢ Introduction Date: The date on which the Bill is first presented in the legislature.
e Enactment Date: The date on which the Bill becomes an Act after receiving assent.

¢ Commencement Date: The date on which the Act comes into force and becomes
enforceable.

Easy Memory Trick
e Introduction = Proposal
e Enactment = Birth of the Act
¢ Commencement = Act starts working

This is the version | would recommend for LLB notes because it is legally correct, concise, and easy
to remember.

** on 3 talak matter first supreme court held that 3 talak is un constitutional after that parliament
made the law.

here is the details
The statement is not entirely correct. Here's the accurate legal position:

e In 2017, the Supreme Court of India, in Shayara Bano v. Union of India, declared instant
triple talaq (Talag-e-Biddat) unconstitutional and invalid by a 3:2 majority. This meant that
pronouncing three talags at one time did not dissolve the marriage.

e In 2019, Parliament enacted the Muslim Women (Protection of Rights on Marriage) Act,
2019. This law:

o Declares instant triple talaq (Talag-e-Biddat) to be void and illegal.
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o Makes its pronouncement a criminal offence, punishable with imprisonment of up
to 3 years and a fine.

o Provides certain rights to the affected Muslim woman, including subsistence
allowance and custody of minor children.

Correct statement for exams

In 2017, the Supreme Court declared instant triple talaq (Talag-e-Biddat) unconstitutional and
invalid in the Shayara Bano case. Subsequently, in 2019, Parliament enacted the Muslim Women
(Protection of Rights on Marriage) Act, 2019, which declared instant triple talaq void and illegal
and made its pronouncement a criminal offence.

So, your statement:
"2019 3 talaq was unlawful declared by the Supreme Court."

is incorrect, because it was the Supreme Court in 2017 that declared instant triple talaq invalid,
while Parliament in 2019 passed the law making it illegal and punishable.

* ¥

single line question. what is high court and supreme court?

answer both are guardian of the nation.

TPA
1 this act not exhaustive (it self complete) in nature.
2 transfer of property mainly deals with immovable property.
3 this act not governed by Muslim law. (chapter 2 and 7) gift not applicable upon
Muslim law.
4 in this act transfer by operation of law is excluded.

kinds of transfer of property table

Here is a simple and exam-oriented table for your LLB notes.

Transfer by Act of
Basis Transfer by Operation of Law Parties (Inter
Vivos)

Transfer takes

Transfer takes place place by the
Meaning automatically by law or by the voluntary act or
order/decree of a court. agreement of two

living persons.
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Basis

Consent of
Parties

Mode of
Transfer

Transferor
&
Transferee

Governed
by

Examples
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Transfer by Operation of Law

Not necessary.

By statute, inheritance, court
decree, or legal process.

May arise without any act of
the owner.

Succession laws, court orders,
insolvency laws, etc.

1. Intestate succession under
the Hindu Succession Act, 1956
(death without a will).2.
Succession under a valid Will
(Indian Succession Act).3.
Property transferred by a court
decree or execution of a
decree.4. Transfer by
insolvency proceedings.5.
Acquisition by the Government
under law.

Transfer by Act of
Parties (Inter
Vivos)

Necessary.

By contract, gift,
exchange, lease,
mortgage, sale, etc.

Both transferor
and transferee are
living persons.

Transfer of
Property Act, 1882.

1. Sale (Section 54,
TPA).2. Mortgage
(Section 58).3.
Lease (Section
105).4. Exchange
(Section 118).5.
Gift (Section
122).6. Actionable
Claim (Section
130).

Important Note

Type of Transfer

Transfer by
Operation of Law

Transfer by Act of
Parties (Inter
Vivos)

Memory Trick
Term
Operation of Law

Act of Parties (Inter Vivos)

Meaning

Property passes automatically because of the operation
of law or a court order. The owner's consent is not
essential.

Property is transferred voluntarily between two living
persons by their own act or agreement. This is the type
of transfer governed by the Transfer of Property Act,
1882.

Remember
Law transfers the property.

People transfer the property.
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Inter Vivos

T.P.A. COLLEGE WORK

Remember

"Between living persons."

Exam Point (Very Important):

The Transfer of Property Act, 1882 applies only to transfers by the act of parties (inter

vivos).

It does not apply to transfers by operation of law, such as inheritance, succession, or court

decrees.

Uiy & %'{?I'I?I'\"UT (Transfer of Property) P UPR

T&ThRT &

ECATCIROT T

Td EEAIRUT-

AMHDIT

PITeT & Yt gIRT
EATATT (Transfer by

Operation of Law)

HUTel ST FEATAROT Sl

P UTaYT, =TT b
3TERT AT fehT o hROT
I QST |

3T P AT |

IIRIMAPR, THI,
AT &1 b1, fafden
uferar 3nfe|

HTforeh P oot o a1 8
TUTRY TEATA R &l Tehell
]

ITITeTT & 3SR,
feanforamae e 3nfe|
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JaTHRI & FHT gRT
EEATART (Transfer

by Act of Parties /
Inter Vivos)

TR T EEATAROT
arshfaa cafmat s
Tfeos e ar

A gRIBAT & |

3TIRTHR ¢

34§ET?J (Contract) 3T
Teo® g |

EEATROTRdT

(Transferor) 31X

TR OT-UTHGdT
(Transferee) &It
faacafpaa gl
Hufer 3icRoT
3'1@‘32134, 1882

(Transfer of
Property Act, 1882)
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P 5 T g uwasmm
3R EEATAROT (Transfer by SEATAROT (Transfer
Operation of Law) by Act ?f Parties /
Inter Vivos)
1. g ZRIR®R
fafATa, 1956 & 3iada
AT T8I (Intestate) 1. faha (sale) - URT
G Tl W HUT & 542. TP
SITABR 2. 34 THRIT (Mortgage) — URT
(Will) & TR W Fu i 1 583. UCCT (Lease) —
T BIAT |3, ~ATTerg URT 1054. fafaa
Sart ZehT (Decree) AT 3T (Exchange) — 9IRT
R AU T EEATaROT 4. 1185. 3UER (Gift) —
fearferama= (nsolvency) URT 1226. AEATT
aﬁrawrzﬁzrr@rafrtrcr%awr GIdT (Actionable
EEATAT|5. el Claim) - 9RT 130
HFHR TR gRT FUfeT
T TAIEOT|
FEcaqoT IR
UHR kTP )
Tl b T gRY HUTY BT EEATAROT Plefed, STRITABR AT AT
TECICRUT (Operation of & 3SR h HRUTEA: B ST & | SHHA TaTHT
Law) HEAT 3T el el |
TeThRT & P gRT HUT T TR 0T &1 Shifaa cafwat & dra sadr
TEAIARUT (Act of Ao $ooT Td HASIT A BT & | TE SEdTaRoT

Parties / Inter Vivos)

ie, {@a &I 12?5 (Memory Trick)

T 37T IRARTA, 1882 g AT AT |
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AT TS, TG T AT LT

Operation of Law "Wﬁqﬁﬂmm%l"

Act of Parties "GETHR TIT HUTT T TEATROT B & 1"
Inter Vivos "Gl SN el & & gxdica]oT|”

qfl'&iT%g H%Fcl'q;UT ﬁ§ (Exam Point)

Hafer 37a70T 31fAfAT, 1882 (Transfer of Property Act, 1882) hdel “U&TRRT PP
ERT &EAIaYT (Act of Parties / Inter Vivos)" U Flﬂl@?ﬂ |

X I% JAfATH P S UeIdieT §RT &&ITa0T (Operation of Law)" TR FI'I?'I\F@' QJGI
e

o 3AUMIBR (Succession),

o THYT & YR I HUTY 61 UTE BT,
o AT AT ST,

o fearferam=,

o T 37T JUTfAD TEATAIOT|

Question: What is the main thing transferred under the Transfer of Property Act, 1882?
Answer:

The main thing transferred under the Transfer of Property Act, 1882 is the "interest" in the
property, not necessarily the property itself.

A transfer of property means the transfer of ownership, title, or any legal interest in the property
from one living person to another. Depending on the nature of the transfer, the whole interest or
only a limited interest may be transferred.

Examples:
e Sale: Entire ownership (interest) is transferred.
e Mortgage: Only a limited interest is transferred as security for a loan.
e Lease: The right to enjoy the property for a specified period is transferred.
e  Gift: Ownership is transferred voluntarily without consideration.

Exam Point
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The Transfer of Property Act deals with the transfer of an "interest" in property, not merely the
physical property itself.

Memory Trick

TPA = Transfer of Interest in Property (TIP).
Property remains; the legal interest changes hands.

Question: What is the meaning of Actionable Claim? (Chapter VIII, Sections 130-137, Transfer of
Property Act, 1882)

Answer:

An Actionable Claim means a claim to any debt (other than a debt secured by a mortgage, pledge,
or hypothecation) or a beneficial interest in movable property not in the claimant's possession,
which can be enforced only by filing a civil suit in a court of law.

It is an intangible (incorporeal) movable property that can be transferred under Sections 130-137 of
the Transfer of Property Act, 1882.

Simple Definition

An actionable claim is a legal right to recover a debt or claim a beneficial interest in movable
property through a court of law.

Examples
e « Unsecured loan recoverable from a debtor.
e  Insurance claim.
e « Money due under a contract.
e  Book debts (amount due from customers).
Not Actionable Claims
o X Debt secured by a Mortgage.
o X Debt secured by a Pledge.
o X Debt secured by Hypothecation.
Memory Trick
Actionable Claim = "A claim that requires legal action (a civil suit) to enforce."
Exam Point
e Chapter VIl — Sections 130-137, Transfer of Property Act, 1882.
e It deals with the transfer of actionable claims.

e Anactionable claim is movable, intangible property that is enforceable through a civil court.

U AT 1T (Actionable Claim) & T 3IfAUTT &2
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(3T VI, UIRIT 130-137, U 30T 1A, 1882)
LT3[ 8

AT ST (Actionable Claim) ﬁm@mw (Unsecured Debt) g1 Il U
(Movable Property) ¥ ?Q IHPRY f&d (Beneficial Interest) ¥ %, S ETIER & et H Flﬁ %’ ISR
hael AT A YT a1g (Civil Suit) SR ek & UTH AT S AT ST Fehell B

IE 37 (Intangible) Tel HUFT (Movable Property) &, freenT e&aiaror Hufe 3iaror srfafasa,
1882 &Y URT3IT 130-137 &b 37T AT ST FhAT |

I URHTYT (Simple Definition)

aTCAITY ST (Actionable Claim) & HTefel ATABR &, foad 3R 0¥ fpd 3rgfara wor ar =«
Tufr # TR e @t uTa FRa & forw sararera 3t a1g; (Suit) SRR T TaRTH eiaT ¢

3CIeXUT (Examples)

mmﬁﬁaﬁﬁmwmw (Unsecured Loan) |
AT (Insurance) &1 graT|

TR 31T (Contract) & 3ieaTd & YUY
TEhT T UTH Bl aTell SURT (Book Debts) |

AT &TdT Tl & (Not Actionable Claims)

X TUEH (Mortgage) G‘ITR@T@'IFH{UTI
X TORE (Pledge) GRT &I 0T
X TSWTABLA (Hypothecation) g G& R 0T |

e, 3@ FY feh (Memory Trick)

Actionable Claim = "QHT &TdT {5 ® UTd &< o foIw 3grad A HPEHAT el g |-

a1

"Tef 3R UTE e 3 ForT ~=aaTers &Y SIYaTS (Action) AT &, a8 areded aran

(Actionable Claim) &1"
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qfl'&iT%@ H%RI'CLUT ﬁg (Exam Point)

o 3 (Chapter): Vil

. Qil'lTIﬁ(Sections): 130-137

o A9 gre@eT ardi (Actionable Claims) &l EATATOT|

e T ITA: AT T 3T (Intangible) Tl HURY &, f51& ety ==marerT Civil Court) &

HICTH H A AT STAT & |

. W:HWHBEUT (Unsecured Debt) IT el HUTT 7 ATHFHRY et (Beneficial Interest in
Movable Property) & aTGI19Y GTaT &; 949, TR a1 s iAhea & ﬂT@HﬁEUT GIE IR
GEIC R

* k%

Your statement is not correct. The Indian Succession Act, 1925 does not apply based on whether a
person is married under the Hindu Marriage Act.

The correct concept is based on religion/community, not marital status.

Correct Table

Law Applies To Does Not Apply To (Generally)
Hindu Muslims, Christians, Parsis (and
Succession Hindus, Buddhists, Jains, and Sikhs generally others governed by
Act, 1956 their own personal laws)

Christians, Parsis, and in many cases persons not Intestate succession of Hindus

Indian . , L

Succession governed by the Hindu, Muslim or other personal and Muslims is generally

Act. 1025 succession laws; it also governs testamentary governed by their respective
! succession (wills) in many situations. personal succession laws.

Exam Point

¢ Hindu dies without a will (Intestate) > Hindu Succession Act, 1956 applies.
e Muslim dies - Muslim Personal Law generally applies.
e Christian or Parsi dies - Indian Succession Act, 1925 applies.

Corrected Statement

> Wrong:

Indian Succession Act, 1925 applies to persons who are not married under the Hindu Marriage Act.

Correct:
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The Indian Succession Act, 1925 primarily governs succession for Christians, Parsis, and certain
other persons, and also contains provisions relating to wills (testamentary succession). It does not
apply merely because a person is not married under the Hindu Marriage Act.

This distinction is important for LLB exams because succession law depends mainly on the person's
personal law (religion/community) and whether the succession is testamentary (with a will) or
intestate (without a will), not on whether the person was married under the Hindu Marriage Act.

e JL&Id: =gfeh & 97 (Personal Law) TAT JHRIT (Testamentary) T HTHA (Intestate)
FARIAPR R AR Tt

JeTeTcHD AR
fafags foheT W AL RIaT fpeT IR AT L A @
feg s IfEsR . r\é‘m‘% . (

feeg, dlg, S Ta faw Y G ThITel STRITADR Plefed &
fafaae, 1956 .

MBI

AT $ATS, TR qAT g W afeh foer  Reeg3ii v gqerenai 1 e

W g AT AETH STRITUBR Blefel AT Tl THA (Intestate) FHcg i FFafa 3
SATAPR . -

BT TA L, TS (Will) FHIRTIAD  ATACIT: SeTch I ThaTd
3fAfATa, 1925

graure 8t sat AT A T STRITADR Pl AN & |

e & Fecaqe fag
Ife S feeg, AT I (ntestate) FRAT R > Reg FaURIBR 3fATAZH, 1956 @0
IS VS FHATT AT & > HREoTd SARHITd FITABR) Blefed IR |
Ife AIg $AT$ I1 IRAT FXAT & > HRAT SARIMABR 31fAATSH, 1925 S|

I Td Tl HIT
X ITeId YA

AT SR AHTATAIA, 1925 37 Safehal T AwY e & forerent fare feeg orame rfafager
o et el g3 ¥

HEl HYUA:
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RN 3SR 3fATAT, 1925 FHEIT: SarsT, IRFAAT TAT 317 TA Afehdl W AP &
o W g, 21 A9 STITRABR Preget el alct | 36 AHfARE I adhaa will) ve
THITATAT T 3AUTADBR (Testamentary Succession) ﬁmﬁam@waﬂmm
el

ie, T 61 @?5 (Memory Trick)
o foeg o g soIReR 3fRGT#, 1956
.« ATTHA - A AfhaTd PIefe
o SAEURAT — AR sATAFR JfAETE, 1925

T & Pt DT AL BIAT TdTe o HTUR W e, diedh cfh th A Thatd @Tfdeh) SaTADR diefet
& IR W fAuiRa grar g
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