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Rights and Duties

When people come in contact as member of society, they have certain legal rights and

duties towards one another. These rights and duties are regulated by the law prevalent
in the society. It is well known that the main purpose of law is to protect human
interests by regulating the conduct of individuals in the society. For the attainment of
this objective, it's necessary that state should make use of its physical force for the
enforcement of legal rights and punish those who violated rights.

It, therefore, follows that in all civilized societies law consists of those rules which
regulate human conduct and it is the state which enforces the rights and duties created
by such rules. The conception of right accordingly is of fundamental significance in
modern legal theory because rights are indispensable for all civil societies and are

recognized and enforced by the state.
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6.1 Definition of Right

According to Austin it’s a faculty which resides in a determinate party or parties by virtue of a
given law and which avails against a person. He observes ‘a party has a right when another or

others are bound or obliged by law to do or for bear towards or in regard to him.

According to Vinogradoff ‘Right is a range of action assigned to a particular will with
in the social order established by law’
According to Inhering- it is a legally protected interest.
According to Holland- It's the capacity residing in one man of controlling with the
assent and

assistance of the state the action of others.
According to Prof Patton - Prof Patton says that a legal right should be enforceable by
legal process of state.

According Salmond Rights are interest recognized and protective by the rule of legal justice.?

6.1 ITABR T TRHATET (Definition of Right)

John Austin & AJAN—

3TYPR T VT ATb (faculty) & St fordr AT cafs ar cafhal & AT (law) & g Afea
Il & 3R S fopel 31 <afeh & fareg germel &1t ¥1 33 31gar, “forel <afeh & ura
PR dd BIdT & ST 3T < ieh Bblefed GRT 38eh UTd PO I IT o il b forw arey g
3

Paul Vinogradoff & IJIAR—

“3TARR IE TohATHT T 817 (range of action) &, T Tl TAAT STHT (will) T Hlefe GRT
TATIIT FrAT oI cTaET &b HiaT Uere fopar SITar &17

Rudolf von Jhering & AHJAN—

31fIPR v Qs w0 F TI&T & (legally protected interest) &1

! John Austin proposed the 'command theory' of law, emphasizing sovereign authority and legal positivism.
2 John Salmond defined jurisprudence as the science of the first principles of civil law
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Thomas Erskine Holland & JJaER—

HAPR Ie &TAT & ToTHeh GRT Teh A Teh Ao I Feiiepic HR FEAAT & GERT & i i
[GRIECERE:CTIES

George Whitecross Paton & AHJAR—

It STABR I & A T Hr AT Ufoham §RT 9] (enforce) THAT ST HH |

John Salmond & AJARX—
maﬁﬂ(interests)%%ﬁﬁmma?mmmmﬁmmmm
ST &l

6.1.1 Elements of a legal Rights

1. The subject — Person to whom right is provided is subject. A legal right

without a person cannot exist.

2. Person of incidence — Person who is bound to do the duty is person of

incidence.

3. Subject matter of right- Subject matter, some right, omission or act is also an

essential.

4 .Contents — Contents are essential.

5. Some title — Each and every legal right has a title.

Keeton has expressed a view that a right has only four elements and title is not
included in this.

Salmon illustrates (The person of inherence, the person of incidence, content of the
right, subject matter of right, Title of the right) above element of a legal right by citing
an example that is , if a busy a piece of land from B.A. is the subject or owner of the
right so required. The person bound by the co relative duty are persons in general
because a right of this kind avails against the world at large. The contents of rights
consist in non interference with the purchaser’s exclusive use of the land. The
object or the subject matter of right is the conveyance by which it was acquired from

the former owner.

6.1.1 Q% 31RAFR & dca (Elements of a Legal Right)
fafes 31K (Legal Right) & fAwafai@a #&a dea @ §—
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1. fwg (The Subject / Person of Inherence)
forg cafer #r 3P urd BT &, 39 AT (Subject) Fer STAT &1 fopelt e & e P18
3IPR 3ifedca # 8 & Tl

2. aidca qrelt 1 (Person of Incidence)
a5 cafF S 30 FSR F 3T FieT oS & AT Aoy Qdar ¥, 3 Person of
Incidence &gl AT &1

3. IFRAFR Gl fawr-aeg (Subject Matter of Right)
HTAPR T RAYT-a] T8 TG, A (act) AT IRER (omission) BT &, T | HRBR A9
T &1 I% o T 3T e &

4. IFRAFR $r |IHA; (Contents)
HASR Fr A & AT 37 FrAf A1 IRERT A &, oo el I T T A AR a1
AT &1 TE 31RABR & Y29 1 TIET ZATT B

5. SINEY (Title)
7% [ IRAR F1 e M¥F (Title) BT &, 3rATT 98 3MUR AT HROT THHS gRI
3TAPR Ut AT STaT &, S— &I (purchase), 3AUTABR (inheritance) 3T |

George Whitecross Paton Cil Ad—

3 IR fafd® HRABR & had IR dca @1 & 3R “Title” A F ST MAST A€ |

John Salmond arT SCIeUT—
T3S o a1 dcdl Pl U 3GTe0T gRT TUE fham §—
e A A B & 3fFH &1 v gansT TaT &, dl—
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o A 3TABR FT YT (Subject) T T3 ¥

o 3 HRAPR F HIFT Fercd F T ATk AT FT F I AT &, Fife T2 3fRFR
R T & foreg germe AT &

o RAFHR & JHA (Contents) T & 6 AS Y =afh 37 {fH F 30T & g&q89
Y|

. 3SR &1 AT (Subject Matter) TE HfA &

. NRABR F1 M (Title) ag fAHT (sale/conveyance) &, Tora® gRT I% FRAFR @@
TTT & U g3

30 AR, T F dca At et fafes 3fer i qut dwe=r o Tug A €1

6.1.2 Theories of Right-

There are two basic theories of right
1. The will theory
2. The interest theory

1. The will theory -

This theory says that the purpose of law is to grant the individual to self expression of self-
assertion. So rights emerge from the human will. According to Austin and Holland will is
the main element of a right. In certain areas state could not interfere. So right is a will of
people and the basis of right is the will of the individual.?

2. The Interest theory-

According to lhering interest is the basis of right, and he defines legal rights as a
legally protected interest. So right is an interest protected by law? People argued
the right to protect their interest. According to Ihering right is interest and not will so

there must be some interest for any legal right. And there is a right there will be duty

3 John Austin proposed the 'command theory' of law, emphasizing sovereign authority and legal positivism.
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also. These interest does not created by the state but they exist in the life of the

community it self. State only chose some interest to protect him.

6.1.2 31f%R & f&gia (Theories of Right)
31RUPR & &Y vHE fgid # ST §—

1. z=o1 Rgid (The Will Theory)

2. f&a f&gia (The Interest Theory)

1. g=o1 R&gia (The Will Theory)
I Rrgid PedT & 6 B BT 327 AR B 3TcA-31THaR™h (self-expression) 31X

JcA-ufaurea (self-assertion) Hr TadFdT UeTed o & sAfaT YRR AT Hr
sToT (Will) & 3cuea gl &

John Austin 3R Thomas Erskine Holland & 3aR—
sTor (will) & 3RPR &1 &7 aca ¥ o W 8 B T el ToT ALY T A
TehdT, saferT 31fAFER cafts Hf Tads soaT I 3Taid g

zH fagia & HFaR—
o PR Tfh A 3ToT A 3fHTfH &

3SR T IMUR TT=F A Tad= 37 (free will) §

2. fead Rgid (The Interest Theory)
% fagia Rudolf von Jhering grr ufaurfea fosar s &1
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3Ah HTAR—
IRPR & IR A’ (interest) §, 3R 3= 31M¥@R &1 ‘A grRT Wi&T ’a”
(legally protected interest) & ¥ & uRenita foram &1

38 FAgid & HJaR—

o cgTth 31ua Rl &7 &1 & forw 3RIBRT & grar ear &

o STel 3TAPR AT &, gel 38d A1 Th haed (duty) off aiar ¥

o T&d TAS A Ta¥ [T 8id §, 3o% o 3cUed o6l |

o TSF el 3o el Bl Yac & TSI a8 Biefel HR&ToT el & |

Ay (Conclusion)
sToT fAgid JRPR B Tk H TadT sToT A SedT §, Tdih od [Agid ITABR P
T & fedi &1 8T & TaTAT AT &1 alal ga Fea 31feR fr caras qas
YT id & |

6.1.3 Kinds of legal Rights

According to Salmond legal rights may be divided into eight kinds.*

1. Antecedent and Remedial Rights-

When a right exists independent of any other right and for its own sake it's an
‘antecedent’ right. When another right is joined to it (generally, in case of violation of
the latter) then so joined right is called a Remedial right for example- A has a right
that n o body should defame him. It is an antecedent right. If any person defames
A, A has a right to receive damages from him. This is a ‘remedial right’.

These rights are also called as ‘primary’ and secondary rights, principal and
accessory rights. According to Pollack they may be called as subjective and
adjective rights.

4 John Salmond defined jurisprudence as the science of the first principles of civil law.
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2. Perfect and Imperfect Right-

A ‘perfect right means a right which has a correlative duty that can be legally
enforced. Generally when law recognizes a right, it prescribes a remedy also and
when the right is violated. It enforces it. An ‘imperfect right’ is that right which,
although recognized by law, is not enforceable, such as the claims barred by time.
In such cases, the Limitation does not extinguish the right, but bars the remedy only.
The claim is valid in other respects, but it cannot be enforced. Such cases may be
considered as an exception to the rule ubi jus ibi remedium (when there is a right
there is a remedy.)

Although an imperfect right gives no cause for action, its valid defense. If a time
barred debt has been paid, it cannot be recovered. In a suit for recovery the
imperfect right will work as a defense. A security given for a debt can be retained,
although the debt is time barred on the ground of imperfect right. In certain
conditions an imperfect right may become perfect.

For example- The part payment or only the acknowledgement of a time barred debt
will make the right perfect.

3. Positive and Negative Rights-

A positive right is that right which has a correlative positive duty. In case of positive
right the person having the right can compel the person upon whom the correlative
duty is imposed to do some positive act. The scope of a negative right is only that
the person having the right shall not be harmed. For law it is easier to enforce the
negative than the positive right. Therefore, the number of positive rights is fewer than
the negative rights.

4. Rights in Rem and Rights in Personam-

A right in personam is available against definite persons for example- A right to
enjoy his garden and house is available against the whole world or the people in
general. It's a right in ram. If a work for B under a contract his right to get
remuneration is only against B and is a right in personam.

In rights in Rem the emphasis is on the res, but in rights in personam it's on the
relationship between the parties which gave rise to the obligation. This distinction is

closely connected with the classification of the rights | positive and negative.
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Generally most of the rights in personam, are positive right and rights in Ram are
mostly negative rights.
5. Proprietary and Personal Rights-

Proprietary right means a person’s right in relation to his own property. Personal
rights are rights relating to status and that arising out of contract. The aggregate of
a person’s proprietary rights constitutes his property or estate. The aggregate of a
man’s proprietary rights constitutes his property or estate. The aggregate of a man’s
personal rights constitutes his status.

According to Paton- Personal rights can be defined only as the residuary rights
which remain after proprietary rights have been subtracted.

1. Proprietary rights are valuable, personal rights are not valuable. Proprietary rights
are the element of a man’s wealth. Personal rights ‘are merely elements in his well
being’

2. That proprietary rights are transferable, personal rights are not transferable.

6. Rights in Re Propria and Rights in Re Aliena-

Rights in Re propria mean the rights in one’s own things. Rights in Re aliena are the rights
in the things of others. The latter are called encumbrances also. Salmond defines the rights
in Re aliena or encumbrance as one ‘which limits or derogates from some more general
rights belonging to some other person in respect of the same subject matter and all others are
Jura in re propria the rights in re aliena or encumbrances arise when a person’s right in his
property becomes subject to another person’s right in same property Such as the right of way
over the land of another.’

7. Vested and Contingent Rights-

A right is a vested right when all the facts happening or not happening of which it is
necessary to create or vest the right, have happened or not happened. If only some
of such facts have occurred then the right is a contingent right. It would become
vested when all the facts have occurred. A vested right creates an immediate
interests. It's transferable and heritable. A contingent right does not create an

3> John Salmond defined jurisprudence as the science of the first principles of civil law.
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immediate interest, and it can be defeated when the required facts have not
occurred.

8. Legal and Equitable Rights-

The rights recognized and enforced by the common law courts in England were
known as ‘legal rights’ and the rights recognized and enforced by the chancery
courts were known as equitable rights’. It's generally said that the equity was a
gloss common law or, in other words, the equitable rights were mostly remedial
rights. Thus chancery courts recognized a number of rights. Though after the
passing of the judicature act, 1873 separate chancery courts have been abolished
and now it is a division of the high court (chancery division) the distinction between
the legal and the equitable rights continues.

In India there is no such division of rights as ‘legal’ and ‘equitable’. There never had
been two separate jurisdictions in this country.

Equitable rights were a creation of the English legal system.

6.1.3 Taf® 31AFRT & UFR (Kinds of Legal Rights)
John Salmond & 3(JdR, faf¥e HRBRT Pl FEId: 376 YbRT & faaiad fovar sm

Hehdl —

1. qdddr (Antecedent) 3R 3UTRIcA® (Remedial) 31f¥aR

. Qdadt ARAPR I ¢ S T & fow Tads T @ 3iRaca & giar §|

o SUARIcHS ATABR ag ¢ SN Rl HTAPR & Seeltd & d1g Scled 2T &
SETEUT—

A F TE IER & P @A AGET d W—ydadr AFAER T
T IS AR HAT &, Y TolTaT UTed T ITAPR—ITARTcHD UGN &

EF% Primary/Secondary, Principal/Accessory oY el ST %I

Frederick Pollock = 3=% Subjective 31X Adjective rights &eT &
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2. quT (Perfect) 3R 31qUT (Imperfect) 3fAGR

« QU1 HTAPR a8 & T Srefed §RT 197 (enforce) foRaT ST AT B

o YUY HUBR I% & [ PIefe A=A df T &, T 9] AT BT (SHA—FHI-EAT
b I g1a) |

fau—

« Limitation remedy @ THATE Hcil &, ITUDR Pl 27 |

o 37T AT a1 TRFERIRE B 31q0T 3SR Ot g T B

3. GPRIcAD (Positive) 3R TdRIcHAD (Negative) IHTABR

o  HPRIcHD FTAPR—THH ATHS Tl DY BIS B HIAT USdAT ¢

o TAPRICHD HAPR—TTHH hdel TEIATT F D BT &I Acd &l &l
ANT—Ple]d & TIT FAPRTcHD AR ST HIAT HTHT 1T

4. Rights in Rem 3i Rights in Personam

Right in Rem—Y T4 & Ta%g o9 81T & (S HUTT &7 3TUDR) |

Right in Personam—¥ad Afq cafkal & favg @ a1 & (9 ey &
ScUed] HTUBR)|

5. Ta1fAca (Proprietary) 3R caftara (Personal) 3R
Proprietary 3f&R—aufy & dafdd gid £l
Personal 3fRBR—gih & U (status) AT IqaT @ FIIAT &I &
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George Whitecross Paton G HJAR—
Personal rights @ 19 31fA%R & ST proprietary 31TA%R & & d1¢ ddd &

3a{—

Proprietary 3fI®R HeddTd T gFdiaoNT aid &l

Personal HfA$HR ATATTT: J dl HeIdTd &Id &, F S€ddoN |

6. Rights in Re Propria 3{X Rights in Re Aliena

Re Propria—370eil &g W PR |

Re Aliena—g@Rl &l e T 3R (Encumbrances)|
SETEOT—a @Y & 3 W IEd T HABR (Right of Way)|

7. AT (Vested) 3iR T2 (Contingent) 31RAFR

« Vested Right—3Td @30 3Tk I QUT &l Yeh &l; deebldl fod Scleed T &
« Contingent Right—3Td $© 21 3787 QY gl arhr 2|

FaR—

o Vested 3SR FEATRUNY 3R RIS A9 B &

Contingent 31f®R AT 81 §1

8. Taf® (Legal) 31 =891 (Equitable) 31fA&R

Legal Rights—Sil ATHAT =AATe Al §RT ACIT UTd &
Equitable Rights—3il 37613 & IR «ATATerAl gRT fddhfad fohT a17|
Ae—
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« Judicature Act 1873 & d1g gidi # 3TTaTe 3R HH & 7|

o ARA A 3T YHR & GIF THTSTT A g

ey

fafe 31fAERT & 3 gaR 31RERT 6T upfa, goma 3R gada &t Gasa J Terdar dd
% 3R T & 3reaaa & 3T Agcayqul &

Legal Rights v. Moral/Natural Rights-

Legal rights are recognized by the state but natural rights do not have
recognition.

Leal rights are protected by legal justice but natural rights are protected by
natural justice (moral).

Violation of legal rights is a legal wrong but in case of natural right it's a
moral wrong.

Its respect is a legal duty and respect for moral right is a moral duty.

Legal Rights v. Fundamental Rights-

Legal rights emerge from general laws but fundamental rights emerge
from constitution itself.

In violation of legal rights plaintiff can got to the court in hierarchal
structure but in case of fundamental rights. He can go to Supreme Court
directly.

State is more responsible for fundamental rights than legal rights.

Legal rights can abolish or change by a general legislative provision but
fundamental rights can be amended by the parliament after a strong
procedure and can not abolish as well as take away.

Legal rights establish the relation between people/individuals but
fundamental right is a concept relating to relation between state and

individual.
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- General legal right has a positive nature to do something but fundamental

right is a negative concept which prohibits the state to do something.

Legal Rights =113 Moral/Natural Rights (faf® 31fA@R s=rer Afdsmefas
IfAPR)
AT AT (Recognition)

fafle 31fIAR (Legal Rights) @I T gRT AT UTH &lcll &, STafh afdd/UTpiad

31fAFR (Moral/Natural Rights) @ HTeleit AIAT ITARIS Al eiciT|

HI&ToT (Protection)
fafle 31fRABRT 6 18T A =T (legal justice) gRT BT &, STafh e 37RABRY
&Y T&TT AT (moral/natural justice) gRT BT &1

oot (Violation)
fafdes 3fAPR F1 seead Th St Ied (legal wrong) &dT &, STafeh Afdew
HTRABR Bl oot ifade Ierd (moral wrong) BT &1

P (Duty)
fafde 3fAPRT BT TFATT HAT Plefell deled &, STafd AfAD FRABRT H1 FqFaT
AT Afcdeh Beied B

Legal Rights ¥a97 Fundamental Rights (@f@& 31ReR Ta91 #ifew
HAFR)
U (Origin)

fafle HIAPR FTHT Pl (statutes)  ScUed ald &, STaid Hlferd 3fARR A

Constitution of India ¥ UT@ g1d &
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T 2} yad (Enforcement)

fafa® ITYPER & Seaad W ARD AT F=ATadl hr Aoft (hierarchy) H ST 8,
STafeh FHiford 3TAPR & Seodd W ATh Y Supreme Court of India F ST d&hdr
¢ (31w 32)|

I $r forFerdr (State Responsibility)
Flfors TASRT & TETT 7 T & TFAeRT 311w gt §, STafe fafds 3iferi
# 3UETIPd HA|

gRade (Amendment/Change)
TIf® 31APR gra=T AUrRY ufthar @ deo I1 gaTd fopT 3T opd &, STafe FHiforw
TABRT 3 MU Parel THE gRT AT Gfhar & & T & 3R 3¢ qoid: T 1

R ST EehT |

qaY (Relation)
faftres 3R il & dra dd Tl axd &, safs #ife FRER Fea:
T3 3R cafh & dra day &t g &= B

EI&T (Nature)
A il FTABR Ur: hRIcHD (positive) Td & (P P T HTAPR),
Stafes Ao 3fABR UrT: JThRIcHSD (negative) B1d & (TST Bl $& P I Vbl
el

sy
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e, e 3 #ifee 31TERT & ST I 371 &3 I8 gHs A gergar HLdn
t fr [ R RAffe ypR & 3RWER Farer 3R ToT H cgaear F 3re91-
31e19T {fHeT fasma B

6.2 Definition of Duties

Duty is bondage and every duty is a normative judgment. A duty is an act to do something

bound by state to completion of right of another person. A duty contains the order to do or to do
not something. According to Salmond duty is a legal duty because it is recognized by law.
Violation of duty is a behavior against the will of the state. The main purpose of duty is to

conserve the interest of the people.®

6.2 ®eg &1 aftemar (Definition of Duties)

wd<d (Duty) ts 94 (bondage) & 3R UAsd Hdcd tdh Ash A0 (normative
judgment) @ SATAT & | A P 37 §—THET B Bl HIAT AT F HAT, Tordeh forw cafh
hleled GRT AT BT &, d1ieh fohdl 31 <afeh & HTABR & gict & Th |

G AR] A, P a8 & FTHH T et Y el Y &l et AT o A T IS ST &
I IRABR 3R BicT & TRTIRG TdY B TIF HIAT §—Tel ABR T &, Tel 350

HRY e Y BT B

John Salmond &% HFER—
Beied Teh fafde daed (legal duty) & @il 38 et gRT AT UTE el &

i & e g —

o FAT P gRT A 3R AT @ar |

o BT B Seodd I @ sToT (Will of the state) & [asg 3TROT AT STAT £

o AT P UTeld AT H TIEAT FITT TW@ & ToIT 3TITH &

¢ John Salmond defined jurisprudence as the science of the first principles of civil law.
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fAwry
AT BT AT 3T HATS & iail & fedl (interests) hr 1&T AT 3T AT cgawan

P JATT IGT &

6.2.1 Classification of Duties-

1. Positive Duty-

It means to do something. It implies some act on a person to perform his duty. For
example- if a person takes loan from another for a fixed time period after the time limit
the borrower (loan taking person) has duty bound to return the payment. Same as in
case of a contract both the parties are bound to complete their duty on their part due to
a contract. In simple words positive duty encourage to a person to do something for
prevention of legal of another person.

2. Negative duty-

It means do not something. It prohibits doing certain act which can curtail the legal
rights of another person. So it's called negative duty. For example — Not to trespass,

not to attack, do not make interference, not to defame are some concepts which called

as negative duty because here law prohibits to do something.

3. Primary and Secondary duties

Primary duties which move as free, means not related to other duty. Not to commit an

offence is a primary duty. Secondary duties are those which depend upon other duty.

6.2.1 sear @ aeffaor (Classification of Duties)
fafr 3 srciealt ot AEad: e yert 3 fsnfSa forar smar §—

1. §PRIcHS g (Positive Duty)

GHRIcHD BT BT Y §—PS IAT| SHH b Bl fohdll B Y e & forw arey v

ST &
3ETI0T—
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. I P TRh FOT 1T &, O THT T Bl W W ITYH BT SHPT ey g

. 3199 (contract) # Il UaT 3ua-31u=) grfdcal el QI e & forw ared 21a
I et A—
HHRIcHD Dacd T Dl VAT BRI I & TorT ARG e & e g & AABR 6 gfd
o Tl

2. AFRICAD Hacd (Negative Duty)

APRIcHD Deled Pl FT T—PS o HEATI TG 31 BT Pl P H Vbl & S g P
HTABRT FT Tl I Fohd &
SETe0T—

o 3fAHHAUT (trespass) o T

o 3mhAvT (attack) A T

« TEI8T (interference) @ &iam

. FTe (defamation) & &TaT
I et A—
FABRICHD iy chTch DI WA DAl F Uehell & ST GERT & ITABRT Pl b a1l TgeT Hehd ¢ |

3. wrafAe 3K fgdw® s (Primary and Secondary Duties)
o UTATRSD G [} (Primary Duty)—
% Tadd (independent) &deT 8T &, St fpel 300 ey R AR a1 @

SCTEOT—3TURTY o HhAT|
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. fdws FaT (Secondary Duty)—
gz [t uiafdes Fdm F Foedud & A€ IcUed BT §l

SETRUT—3ie; fohell F Jeharel ugaran &, df &ifdqfc (compensation) & sHeT
fecirae e &

ey
HAcl PN TE IINAIOT &H Tg FASTA H FEIdT BIAT & (b Dlefed fobd JhR bl &

HTROT 1 [AATIA T § 3 HATST F Aol AT @ &

6.3 Rights and Duties are co-relative-

Almost all the jurists agree on the point that rights and duties are necessarily co relative
with each other in such a way that one cannot exists without the other. In other words,
the existence of the one depends on the existence of the other as there can be no child
without a father and no father without a child. A right is always against someone upon
whom the correlative duty is imposed. In the same way a duty is always towards
someone in whom the correlative right vests. There are some jurists who do not agree

to this view.

Austin is one of them. He says that the duties may be divided into two kind’s i.e.’
a. Absolute and
b. Relative again, Austin says that absolute duties are duties without a corresponding
right. The duties which are always correlated with a right are called ‘relative
duties’ according to Austin, there are four kinds of absolute duties.
1. Duties not regarding person (i.e. those owed to God and the lower
animals)

2. Duties owed to persons indefinitely (i.e. towards the community)

7 John Austin proposed the 'command theory' of law, emphasizing sovereign authority and legal positivism.
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3. Self regarding duties.

4. Duties owed to the sovereign

The absolute duties enumerated by Austin are not duties in the legal sense or if they are duties at
all, they are not absolute. The duty towards God is not a legal duty if it is not embodied in some
statute. If it’s embodied in a statute then it is the duty towards the state and not towards God.
Certain duties imposed on individuals towards animals are in essence the duties towards the state
or the owner of the animal and not towards the animal itself. The duties towards the community
in general is nothing more than a bundle of duties towards each particular individual of the
community and each individual has got a correlative right. Self regarding duties are also the
duties towards the state because it’s a part of the criminal law as an attempt to commit suicide.
So far as the fourth class of absolute duties, e.g. duties owed to the sovereign’ is concerned, they
are based on his definition of law and his theory about state and sovereignty. If we regard the
relationship between the state and the individual as the right duty relationship where is this
political superior? In recognizing any other political superior, Austin’s definition of the
sovereign would be exploded. The sovereign has the power to change the law at any time.
Therefore the relation ship between the state and the citizen cannot be termed as right duty
relationship. [83]

Thus, the view taken by Austin is not a correct one though it’s admitted that the relationship
between the state and the citizen does not stand on the same footing as the relationship between a
citizen and a citizen. It depends more on the nature of the state than on anything else. In
democratic countries, a citizen has rights against the state. [84]

Itis absolutely true that rights and duties are correlated to they are two aspect of the same coin
one cannot exist without other just like this Ason cannot exist without father. Where there is
right, there will be absolutely duty. It is clear by eminent jurist Salmond. Keeton, Holland they
were strictly supported of this theory an it is also clear by the definition of rights and duties that
both are related and complementary to each other. [85]

In the land mark judgment given by Hon’ble S.C it is decided that Rights and duties are
correlated to each other if anybody have a right then absolutely any other person will

have a duty for example — fundamental rights.

6.3 31RAPR 3R FieT WEaT E-TafAd & (Rights and Duties are Co-relative)
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1fepTer FAfRd=3T (jurists) 7 I8 AT § fob 31RAPR (Rights) 31K &cied (Duties) Teh-gaR
& |1 AT FT A S B § | 37T Teh o T @ &7 3Tecica Ha el ¢ | S e
TOdT & g €T &1 Fehell 3R T G o AT AE—381 GebR Tl eheted & 31fRehR 3R e
IITABR &b BT HT BT AT hT ST HhdT|
o UG HAGR fhE F fordll cafh & fawg a1 &, ford W 38 Hafid Hded #iy
BT &
BT &

Austin T gf¥aroT (A F7a)
John Austin 30 Rgid & quTa: Tgad a6 I| 3egia et o ar 9T 7 fAenfaa frar—
1. Absolute Duties (ARUET Bied)
2. Relative Duties (HTU&T HicH)
« Relative Duties I § it fordlT 31fO6R & 2 213 §
« Absolute Duties I § ST d1$ FafAT 3fABR A& &l
Austin & AR Absolute Duties & IR UHR §—

1. $AR Ud U3 & Ufd e

2. AT & ufd AT By
3. T & ufd ddcT (Self-regarding duties)

4. €YY (Sovereign) & Ufd s

Austin & fagTa & 3TeTaT (Criticism)
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Austin §RT IdTT 91T “Absolute Duties” &Y quTd: Tafle dded &1 AT ST HehdT—

e $AR & YA FIA—ITE P & A€ &, O I AP ddem a8 §; 3R IR Py

T, dl Ig T & ufd ddeg 99 ST &

o OYHT & Ui SicT—areaa # I =T I1 Uy & TG & Ui BT Bid B

. AT b Ul FicT—A add F TATST &b YA cTfh & YT docdl & TIHE &,
o1 |1y 3f¥BR 3 ad 2

. T F UfA Faa—A o U7 & ufd e A A1 § (S ATcAsT S JIrq
AT Bl |

. HUH & Ufd FIT—IE Austin & T 3R FUHAT &b Rigia w 3nariRa §, St

FaER #H qUId: 3T AT AT 71|

A (Supporting View)

John Salmond, Thomas Erskine Holland 3R George Whitecross Paton = 38 Bregia
o1 gAY forar foF—

3fABR 3R defea v & fad & al uge] & 3R v & faar gar &1 31fedea g0a 781 ¢

T T ETBhIT
R & Supreme Court of India = 87 379a Fgcayo! fAvTT 3 I8 AT § fF 3R 3R
eheled UEW SfS §U &1 afe fondlt carfes & o ohig 31 &, A 3raed & fondlt 3= eafsh

TR 38k IJEY Heicd |
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30—
Hifore 31TAPR (Fundamental Rights) & TTY T W TS ey BIdT ¢ b a8 3 JTABRT

T TI&TUT hY |

fAwry
g QUTd: HT ¢ b 31fAPR 3R ddfcd e d-8afAd (co-relative) &1 A U & caaen

& &l UaT & 3R FATST H FJeled TUT ~ATT TATT Y@ & oI rAl Dl ATY-T1Y BIAT HTaRTD

gl
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