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Question who is person?
Person
Person and Personality

The word “person” is derived from the Latin word persona. The term person or personality has been
used in different senses—immaterial, philosophical, and moral. In the philosophical and moral sense,
the term has been used to denote the rational nature or quality of a human being.

In law, however, the word person is given a wide meaning. It means that law personifies even non-
human entities and treats them as legal persons. Thus, not only human beings but also artificial
entities are recognized as persons in the eyes of law.

For example, corporations, companies, trade unions, and family societies, as well as institutions like
universities and hospitals, are recognized as artificial or juristic persons. Even certain objects, such
as idols, are treated as legal persons under law. These are examples of artificial personality
recognized by law in the modern age.

Definition of person
1. Savigny
Savigny considered personality as a fiction of law.

Definition:
According to Savigny, a person is a being capable of rights and duties, and legal personality is the
result of a fiction created by law.

Key idea:
e Only human beings are real persons

e Juristic persons exist due to legal fiction

2. Salmond
Salmond gave the most commonly quoted definition.

Definition:
A person is any being whom the law regards as capable of having rights and duties.

Key idea:
e Personality depends on recognition by law

e Includes both natural and artificial persons

3. Holland
Holland emphasized rights rather than duties.

Definition:
A person is such a being as is capable of rights.
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Key idea:
e Focus on legal rights

e Duties are implied

4. Kelsen
Kelsen viewed personality as a legal concept, not a real entity.

Definition:
A person is a legal subject whose rights and duties are determined by a legal order.

Key idea:
e Person is only a bundle of legal rights and duties

e No distinction between natural and juristic persons in reality

One-Line Comparative Note (for exams)

Savigny treats legal personality as a fiction, Salmond and Holland define a person by legal capacity,
while Kelsen considers a person as merely a legal construct of rights and duties.

Kinds of person > Natural person
Kinds of Person
In jurisprudence, persons are mainly of two kinds:
1. Natural Person

2. Artificial (Juristic) Person

Natural Person
Meaning

A Natural Person is a human being who is recognized by law as capable of having rights and duties.

= Every living human being is a natural person in the eyes of law.

Legal Status
e A natural person acquires legal personality by birth
e Loses personality on death

e Enjoys rights and is subject to duties under law
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Rights of a Natural Person
e Right to life and personal liberty
e Right to property
e Right to reputation

e Right to freedom (subject to law)

Duties of a Natural Person
e Duty to obey law
e Duty to respect others’ rights

e Duty to perform legal obligations

Special Cases
e Minor: Has limited legal capacity
e Insane person: Limited capacity
e  Convict: Certain rights restricted

e Alien: Rights subject to law of the land

Example
e Any ordinary human being

e Minor, lunatic, or alien (still natural persons but with restrictions)

One-Line Exam Answer

A natural person is a human being recognized by law as capable of having rights and duties.
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Answer in ancient period it was but current scenario it is not.

Answer no, he is not a legal person. but defamation case can be produced by his relative.

Answer yes, but condition is this he/she must be born alive. In TPA SECT 13 properties can be
transfer to unborn baby but in under guardianship.
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Answer yes, but it is treated as minor.

Answer no.

Answer yes.

Prem Nath Mullick v. Pradyumna Kumar Mullick (1925) Court: Privy Council

Facts of the Case
e The case involved a Hindu idol (deity) installed in a family temple.
e The idol was considered family property and worshipped by members of the family.
¢ A dispute arose among family members regarding:
o The management of the idol, and
o The place where the idol should be kept and worshipped.

e One party wanted to remove the idol to another place for convenience.

Legal Issue

= Whether a Hindu idol is a juristic (legal) person?
= Who has the right to decide matters relating to its management and worship?

Judgment
The Privy Council held:
1. A Hinduidol is a juristic person in the eyes of law.
o It can own property.
o Property dedicated to the idol belongs to the idol itself.
2. The shebait (manager/custodian) manages the property and affairs of the idol.
o However, the shebait must act in the interest of the idol and for proper worship.
o Personal convenience of family members is not the main consideration.

3. The idol cannot be removed arbitrarily if it affects the religious purpose.

Legal Principle Established
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v A Hindu idol is recognized as a legal/artificial person.
v Property dedicated to a deity vest in the deity itself.
v The Shebait has managerial rights but must act for the benefit of the idol.

Importance in Jurisprudence

This case is important for:
¢ Concept of Artificial/Legal Person
e Religious Endowments Law
¢ Hindu Law

e Juristic Personality in Indian Law

Short Exam Line

“In Prem Nath Mullick v. Pradyumna Kumar Mullick (1925), the Privy Council held that a Hindu idol
is a juristic person capable of holding property.”
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HATY Afeleh TATH Je e AR Al (1925) H el 138 A foT feam
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https://www.youtube.com/watch?v=8 hxpUzOKcl&t=58s

Fiction Theory (m m) — Jurisprudence
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Fiction Theory — According to Salmond

Although Savigny is the main propounder of the Fiction Theory, Salmond also supported and
explained this theory in his own way.

Salmond’s View:
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Salmond said:
“A person is any being whom the law regards as capable of rights and duties.”

According to Salmond:

e Only human beings are natural persons.
e Corporations and institutions are artificial persons.
e Their personality is not real, but recognized by law for legal purposes.

e Therefore, artificial personality is a legal fiction created for convenience.

Key Idea in Salmond’s Fiction Theory

e Artificial persons do not have real existence like humans.
e They cannot think or act by themselves.
e They act through agents or representatives.

e Their legal personality exists only because law gives recognition.

Difference (Very Important for Exam)

e Savigny - Strict Fiction Theory (Only humans are real persons).

e Salmond - Accepted artificial personality but treated it as a legal creation (fiction) for legal
convenience.

Short Exam Line:

According to Salmond, artificial persons are legal fictions created by law and recognized as capable of
rights and duties.

Concession Theory (m m) — Jurisprudence

Meaning Concession Theory states that:

A corporation or artificial person exists only because the State grants (concedes) legal personality to
it.

In simple words,
Artificial personality is not natural — it is given by the State as a concession or permission.

Propounder (m)

The main supporters of Concession Theory were:

e Savigny
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e Salmond

e Also supported by some German jurists.

Main Features
1. Only human beings are real persons.
2. Artificial persons (like companies) are created by the State.
3. Without State recognition, a corporation cannot exist.

4. Legal personality is a gift or concession from the State.

Example
e A company is formed under the Companies Act.
e It gets legal personality only after registration.

e Therefore, its existence depends on State approval.

Difference Between Fiction Theory and Concession Theory
e Fiction Theory - Artificial personality is a legal imagination.

e Concession Theory - Artificial personality exists because the State grants it recognition.

Merits

v Explains why companies need government registration.
Vv Shows importance of State authority.

Demerits

X Corporations existed even before modern State systems.
X It ignores the social reality of group personality.

Conclusion
According to Concession Theory:

A corporation is a legal person only because the State grants it that status.

A Ricuaa (Concession Theory) — RIS
~ N N

10
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TR R Rewid & 317ar.
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Realistic Theory - Jurisprudence
Introduction  The Realistic Theory states that:
A corporation or group is a real person and not merely a legal fiction.

According to this theory, a corporation has a real existence and a separate identity

apart from its individual members.

Propounder
The main propounder of the Realistic Theory was:
e Otto von Gierke (German jurist)

e F.W. Maitland supported and developed this theory in England.

Main Ildeas

1. A group has a real will (Corporate Will) of its own.

12
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2. A corporation is not just an imaginary creation of law.
3. Its personality exists independently of the State.

4. The State does not create corporate personality; it only recognizes it.

Examples
e Companies
e Trade Unions
o Cooperative Societies
e Universities

These organizations function as real social units with their own identity.

Merits

v Recognizes social reality.
v Explains the importance of corporations in modern society.

v More practical than Fiction Theory.

Demerits

X A corporation cannot act without human agents.

X The idea of a “separate will” may be theoretical rather than practical.

Conclusion
According to the Realistic Theory:

A corporation is a real social organism with its own personality, not merely a legal

fiction.

Short Exam Line:

13
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Gierke’s Realistic Theory states that corporate personality is real and exists

independently of State creation.

Wm ﬁm (Realistic Theory) — Jurisprudence
IR FYTIAIE FAeHid & AR
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4. TS Hhael 3T aEATIH 3dcd P AIATSATE, 3A TATAT AL & |
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Bracket Theory (Also called Symbolist Theory) — Jurisprudence

Introduction The Bracket Theory states that:

15
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A corporation is not a real person. It is only a symbol or name used to represent the members of the
group.

According to this theory, the term “corporation” is placed in brackets to indicate that the real persons
behind it are the individual members.

Propounder
The main propounder of the Bracket Theory was:

¢ Rudolf von lhering

Main Ideas
1. Only human beings are real persons.
2. A corporation has no independent existence.
3. Corporate personality is merely a symbolic expression.

4. The rights and duties of a corporation actually belong to the members behind it.

Explanation

When we say:

“The company owns property”

According to Bracket Theory, it actually means:

The members of the company (in brackets) own the property.

So, the corporation is just a convenient name for a group of individuals.

Merits

v Simple and logical explanation.
v Emphasizes the role of real human beings.

Demerits

X lgnores the separate legal identity of corporations.
X Modern company law recognizes corporations as separate legal entities.

Conclusion

According to the Bracket Theory:

16
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Corporate personality is only a symbolic or collective name for the individuals composing it.

Short Exam Line:

Ihering’s Bracket Theory states that a corporation is merely a symbol representing its members and
has no real personality of its own.

d¥e ﬁm (Bracket Theory) / TelThTcHE ﬁm - W
aR=T dde RAgHTd & 3aR.

W(Corporaﬁon) aﬁémﬁ?maﬁ% WWWWWW
Teh JlehlcH ATH ¢ |

37T TAITH" Qe harel Gt oh ToIT SUATAT FohdT ST & | Aecideh 3R
IR HcleT 3T FeTA B & |

Qﬁm (Propounder)
58 e & va@ viddiee &
. 3w dlel W (Rudolf von lhering)
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. Shael HJS &1 arEciideh Al g |

. feE arEEaTFI RS FadT A¥AT AT B |

3. fAITH> AT el Teh AIHE ATH (Collective Name) |

4. T & 31TORR 3R Feicg areda H 3TF T F e gl

=

N

3ETE0T
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AT o I I &

siehe fReHia & 31eTHR S8 37 &

YT oh HGET (Sohe H) 3T HUTT & T & |

AT &Yl ol Ueh oATH ¢, AEAdeh AT 38 A6 6 |
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3P R ST 3T TeEqT Hgld g |
3qTeXur

SIS &g STcll & “ehdatl o HYTcl TLIET il hIsaeh e & TR SHehT Y
819 “&hTeiT (b TEE) o AU TG

q8T & forew v d1se:
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Purpose Theory (3@?@ m) — Jurisprudence

Introduction The Purpose Theory states that:

Legal personality may be recognized not only for human beings or corporations, but also for a
specific purpose. According to this theory, a legal person may exist for a particular purpose, even
without real human ownership.

Propounder
The main propounder of the Purpose Theory was:

e Alois Brinz (German jurist)

Main ldeas

1. Law can recognize property dedicated for a specific purpose.

N

There may not be a real human owner behind it.
3. The personality exists only to fulfil a particular purpose.

4. ltis also called the “Zweckvermdgen Theory” (Purpose Property Theory).

19
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Example
e Property dedicated to a temple
e Property for a charitable trust
e Endowments for religious or social purposes

Here, the property is not owned by an individual, but it exists for a specific purpose.

Important Concept

According to Brinz: Property can be attached to a purpose rather than a person.

Merits

Vv Explains the concept of trust and religious endowments.
v Practical in understanding charitable institutions.

Demerits

X Difficult to separate purpose from persons managing it.
X Modern law generally connects rights and duties to persons.

Conclusion
According to the Purpose Theory:

Legal personality may exist for fulfilling a specific purpose, even without a real human owner.

Short Exam Line:

Brinz’s Purpose Theory states that legal personality may be attached to a purpose rather than a
person.

33?"&1]’ ﬁ?@l’l’ﬂ' (Purpose Theory) — Fq"\ﬁ'a'q«?.'\tr
e 3gged Rguida & 3 1aR.

ci‘)lo‘lt\o'l“l cgfFdcd (Legal Personality) mw*%@ﬁﬂﬁ, dfos fpdr Ay
3?\?\'32:[(Purpose) *ﬁ?aﬁmwm%w
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9
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v TEC AR i GTeT T SITEAT il H Tglaah |
v ST R AIATTSTh g ST 4 3uA9f|

a’ltr (Demerits)

X HUTT T JeEIeT 3cTcl: HISAT GaNT &l [T STl g |
X 3 feh lefel A HTDR R heled FHAIT: ATFAAN A JS B8 |

sy
3ecRy fAeETd & 3TaR.
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Kelsen’s Theory of Legal Personality — Jurisprudence

Introduction

According to Hans Kelsen, the concept of a “person” in law is not a real human being or a real entity.
He said:

A legal person is nothing but a bundle of legal rights and duties.

Thus, personality is not something real or natural — it is a legal concept created by law.

Main Idea of Kelsen
1. Law is a system of norms (rules).
2. A “person” is simply a point where rights and duties are attached.
3. There is no difference between natural and artificial persons in legal theory.
4. Both are creations of law.
So, whether it is:

22
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e A human being, or
e A company

Both are just subjects of legal rights and duties.

Explanation
According to Kelsen: When we say: “Ram has a right.” It actually means:
The legal system has attached certain rights and duties to Ram.

Therefore, personality is only a technical expression for a set of legal norms.

Important Concept
Kelsen rejected:
e Fiction Theory
e Realistic Theory

He believed personality is purely a legal construction within a system of norms.

Merits

Vv Scientifically explains legal personality.
Vv Treats natural and artificial persons equally.
v Logical and norm-based approach.

Demerits

X Ignores social and moral aspects.
X Too theoretical and abstract.

Conclusion
According to Kelsen:

A person is merely a bundle of rights and duties recognized by law.

Short Exam Line:

Kelsen defined a legal person as a bundle of rights and duties under a system of legal norms.

Foedel HI m (Kelsen’s Theory of Legal Personality) — W

23



QUES ANS JURIS FEB 26

o=
mﬁ%m Fedel (Hans Kelsen) *W
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w

I
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SIS GH G o ‘IH o ITH PR B |- hodel oh HTAN SHeT I &
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. FyrdardY g 1 8T 3rEdie R fehar|

3ogiel &gl foh ehTercicd o ol shedell g 3TN & &1 AT deh ATHToIeh gehTs — TG
chelof Shsfell cATEAT T FEATT |

ITOT (Merits)
)

v d3Tieieh 3R dTfehen gSeentoT|
v 9T ideh AR HEA cafeFaal & FAAIT EAATHATE |
v o]l 1 T IHT hT YT SHGET oh & H HSAATS |

m (Demerits)

X QAT 3R AT Tgef3il ol SUeTT HIATE |
Xmmmmbstract)%|

IGACD

hodd a:aﬂo;«uz

Tl T fere 31TRAHRT 3R Fctedl 1 Ueh g AT &, [0 Slefst AT AT Sl
gl

qieTr & fav v 9fFa.

FoHel oh HTHR TP shael ITARRT IR FcTed! 1 THg &, e Afedca
Shlelet <l ATeIdT I IR & |

Mitakshara — Meaning and Concept (Hindu Law)

Meaning
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Mitakshara is a famous commentary on the Yajnavalkya Smriti, written by Vijnaneshwara in the
11th—12th century.

It is one of the most important schools of Hindu Law in India.

Main Features of Mitakshara School

1.

Right by Birth
A son acquires a right in ancestral property by birth.

Coparcenary System
o Only male members (traditionally) were coparceners.

o After the Hindu Succession (Amendment) Act, 2005, daughters are also coparceners
by birth.

Joint Family Property
Property is jointly owned by members of the Hindu Undivided Family (HUF).

Survivorship Rule (Before 2005 Amendment)
On the death of a coparcener, his share passed to surviving coparceners.

Areas Where Mitakshara Applies

It applied throughout India except West Bengal and Assam, where the Dayabhaga School prevailed.

Mitakshara had sub-schools:

Benaras School
Mithila School
Bombay School

Madras School

Difference Between Mitakshara and Dayabhaga

Mitakshara - Right in property by birth.

Dayabhaga - Right arises only after father's death.

Conclusion

Mitakshara is a major school of Hindu Law which recognizes birthright in ancestral property and
follows the coparcenary system.

Short Exam Line:
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Mitakshara is a commentary on Yajnavalkya Smriti that forms the basis of the joint family and
coparcenary system in Hindu Law.

Aara (Mitakshara) —%qﬁﬁ'

e AT arsacsd T W e a1g U 9faeer & (commentary) 1
sﬁmﬂ (Vijnaneshwara) o1 1137-12dT ArdTeeT 7 for@r 2|

I% T8 FAf (Hindu Law) ST Teh T3@ ATET (school) B |

ey & s g
1. TATAGH IHTUF (Right by Birth)
99 1 Acfeh AT A e d A & ATAFR ACT Y AT & |
2. g AT (Coparcenary)
. Ugel haol TN HEET 8 HEHTSTh (Coparcener) AT STl |

. %{m reereT) AT, 2005 ?W‘fﬁraﬁaﬁdrﬂ J A
R faeri

3. W gREr (Joint Family)
YT feg 3faentare IRaw (Hur) T e FUTT AT ST 8 |
4. AT BT m (Survivorship Rule)

(2005 & Tgel) fohdl HEHTSTh I Hg I 3HHT G AT 31T ST TgeTiehl I
T SATAT AT |

STR1 FATERT e gielt ot

AR o 3T TRRTRT TN H TATTERT ooy T,
f&rarar aftest dammer 3 309 &, STET SR (Dayabhaga) Thel o13] AT
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3Y-QTETT (Sub-Schools)
o SRH Ehel
. Ao FRe
. SIFES TR

. HSTH T

fArarerr 3t grrsmer # 3w
. g > gufr &7 3ReR Fea a Aaarg|
. TS > HRSR AT H 7 & 18 FAerarg |

IGACD

fATeRT fEq fafer st ven vog@ @ &, S @ TRER 3N SierA e aufd
PR T AIA S L

qdeT & forew v 9fFa:

AR fasTeee] ganT T Aretaeeda T T &enr &, Sl SleA aee d9i
IFR B AIAT AR |

GITHTIT (Dayabhaga) - ‘%‘qﬁﬁr
o=

eTasTeT T e faTer ohl Ueh T @ QT (school) B |
3@13!11@313? (Jimutavahana) o 12aT Qmﬁm AT|

I ATT: IR 91T I 30 7 Trefored AT
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Ao 5 T R

1. o A ITAFR AET (No Right by Birth)

CTIATAT h HTHR: I 1 YcJeh AU H ST & g TSR 761 le |
38 31fOFR Faer R A 7eg & g ured garg |

2. HgF IRAR Y IO 37eTT
. mmaﬁ'mmﬁﬂgmmoparcenary)ﬂﬁml
. T 319e Shastepter & Gafe &1 qut Eare glar g |

3.3?|T®W(Inheritance)
. HUTd T (G T T HG H aGEIATD |
. U AR A A fRTT ferar Reaar g |

4. AR F1 VSR

CTIHTIT A ATGATI T STRITARR H ITA&TThd 3T Hged fedm Irgm 2,
Tyt faerar &1 gufar & 31f8eR e s

fArarer i grrsmer # 3w
ITUR L GIEEL STIATIT

YT T JTRR STer & AT fgeg s

TEHTSTT ST H A Tl & Hcg o G Seicl g
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TR L GIEEL STIATIT
farar sfer. @ifdd quT F&TfHCT
& 37T AR Fomer 3R 31 9H

IGATD

CIIHTAT & 3THR Yeeh HUT H TR STt @ 7781, e DT hr Feg hare
UICA BIT g |

qieTr & v v 9fFa.

CTIATET Tt TaTge GaNT I e fafer shr A g, o qufel a1 31fere
ST H @ =TT sfoeh [T T Hcg o 1e AT g |

Dayabhaga School — Hindu Law
Introduction

Dayabhaga is one of the two main schools of Hindu Law. It was written by Jimutavahana in the 12th
century. This school mainly prevailed in Bengal and Assam.

Main Features of Dayabhaga
1. No Right by Birth

Under Dayabhaga: A son does not acquire a right in ancestral property by birth. The right arises only
after the death of the father.

2. Father’s Absolute Ownership
e During his lifetime, the father is the absolute owner of the property.

e He can dispose of the property as he wishes.

3. No Coparcenary by Birth

e Coparcenary is not created at birth.
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e It arises only after the father's death.

4. Better Rights for Women

Dayabhaga gives comparatively better inheritance rights to women, especially widows.

Difference Between Mitakshara and Dayabhaga
Basis Mitakshara Dayabhaga
Right in Property By birth After father’s death

Coparcenary Exists by birth Arises after death

Father’s Power Limited Absolute
Area Most of India Bengal & Assam
Conclusion

Under the Dayabhaga School, the right to ancestral property arises only after the death of the father,
not by birth.

Short Exam Line:

Dayabhaga, propounded by Jimutavahana, denies birthright in ancestral property and recognizes
inheritance after the father’s death.

_____________ ok oKk ok oK ok oK o ok ok ok ok K ok oK ok K K
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