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Date 16.9.25 period 2 time 10.30 am

Last subject (school of law> ancient period)

Comparative Table of Definitions of Law

Thinker

Socrates

Plato

Aristotle

Cicero

Definition in English

Socrates believed that just as there are
natural physical laws, there is also a natural

moral law. Man, through his inner insight, can

recognize goodness or badness and thus
discover absolute and eternal moral rules.

According to Plato, law is the civilization of
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According to Aristotle, man is a part of nature 3'&1% SR, A U skl &I’JT%
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will he makes active use of reason. Law is a

pure precept naturally directed towards the
welfare of human beings. He defined law as
“reason free from passions.”

Cicero believed that prudence governs the
world, and law is in harmony with nature,
being universal, unchangeable, and eternal.
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acts, and to go against natural law is itself a
guilt.
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Medieval Period — Saint Augustine & Saint Thomas Aquinas

Saint Augustine
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English:

According to Saint Augustine, law is rooted in divine command and derives its authority from God.
He believed that natural law is a part of divine law, and human law must always conform to the
higher law of God. If a human law contradicts divine law, it is not a true law.

&

T TR P 3R, Iy B oS Sy w7 AT § 3k s T SR A U B B
T AT T fob UTpfaes fafdy, Sdta fafd &1 ues W § ok wra fAffa faf & gea SRt
mﬁ?%msﬁa@umﬁaﬁéuﬁaﬁﬁ%ﬁﬁﬁmmﬁﬁuw%aaﬁm
ERERE

Saint Thomas Aquinas

English:

Saint Thomas Aquinas systematized the theory of natural law. According to him, natural law is a part
of divine law, and human reason is capable of discovering it. He emphasized four kinds of law: (1)
Eternal law (God'’s plan), (2) Divine law (revealed in scriptures), (3) Natural law (discovered by
human reason), and (4) Human law (made by rulers, valid only if in harmony with natural law).
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Great Now let’s cover the Renaissance / Modern period thinkers you mentioned: Hobbes,
Kohler, Rawls, and Fuller.
I'll prepare a comparative table in English + Hindi just like the previous ones.

Renaissance / Modern Period — Theories of Law

Thinker  Definition in English giHTST (%E.Pf ﬁ)
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Thinker

(1849-
1919)

John
Rawls
(1921-
2002)

Lon L.
Fuller
(1902-
1978)

Perfect
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Definition in English

it develops gradually with the progress of
society.

Rawls propounded the theory of “Justice as
Fairness.” According to him, laws and
institutions are just if they are arranged to
provide equal basic rights, and social and
economic inequalities are permitted only if
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society (difference principle).

Fuller emphasized the “inner morality of law.”
He laid down eight principles (clarity,
consistency, prospectivity, generality,
possibility of compliance, congruence
between rule and action, stability, and
publicity) which make a legal system just and
effective.
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Here’s a complete comparative table of major thinkers from Ancient - Medieval =
Renaissance/Modern covering Socrates, Plato, Aristotle, Cicero, Saint Augustine, Saint Thomas
Aquinas, Hobbes, Kohler, Rawls, and Fuller in English + Hindi.

Comparative Table of Theories of Law

Thinker

Socrates

Plato

Definition in English

Socrates believed that just as natural
physical laws exist, there is also a natural
moral law. Man, through his inner insight,
can distinguish good from bad and
discover eternal moral rules.

Law is the civilization of decorum, guiding
humans to rise above their primitive
animalistic stage. Humans often fail to
know the best social life, and even if they
do, self-interest restrains them. Law may
require sanctions if ignored, but following
natural law is a moral duty.
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Thinker

Aristotle

Cicero

Saint
Augustine

Saint
Thomas
Aquinas

Thomas
Hobbes

Josef
Kohler

John Rawls
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Definition in English

Man is part of nature as a creature of God.
Law is a pure precept, directed towards
human welfare. He defined law as “reason
free from passions.”

Law is in harmony with nature, universal,
unchangeable, and eternal. It commands
duties and prohibits wrongs. To go against
natural law is guilt.

Law derives its authority from God.
Natural law is part of divine law, and
human law must conform to it. A law
contrary to divine law is not a true law.

Systematized natural law: (1) Eternal law
(God’s plan), (2) Divine law (revealed), (3)
Natural law (reason), (4) Human law (valid
only if aligned with natural law).

Law is the command of the sovereign to
control the selfish, brutish human nature.
In the state of nature, life was “solitary,
poor, nasty, brutish, and short.” Hence,
people made a social contract giving
power to the sovereign.

Law is a product of human culture and
civilization, evolving gradually with
society’s progress.

Propounded “Justice as Fairness.’
just if they ensure equal basic rights and
allow inequalities only when they benefit

the least advantaged (difference principle).
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Thinker Definition in English giyTaT (%a ﬁ)
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Date 17-09-2025 time 10.30 am period 2
Ressetion period rebirth theory social contract

By Grotius

During the Middle Ages, the Church remained supreme, but this period also witnessed systematic
development and the rise of new ideas. The new political theories strongly advocated for the divinity
and sovereignty of the State. At this time, rationalism became the dominant way of approaching
knowledge. People began to demand greater protection from the State, which gave birth to the
concept of nationalism.

The State, it was argued, must possess full sovereignty. This growing force eventually overthrew the
dominance of the Church. This theory affirmed the truth in the view that society is founded upon a
social contract.

Answer: Grotius and the Rise of Modern Political Theory

During the Middle Ages, the Church remained the supreme authority in political, social, and
spiritual matters. The Pope exercised dominance even over kings, and political power was justified
through religion. However, this period also witnessed the systematic development of new ideas that
guestioned Church supremacy and laid the foundation for modern political theory.

1. Rise of New Political Ideas

With the Renaissance and the Reformation, rationalism began to dominate the field of knowledge.
Thinkers advocated that reason, not blind faith, should guide human conduct. This shift gave rise to
new political theories which emphasized:

e The sovereignty of the State, rather than the Church.
e The need for protection and order to be provided by the State.

e The emergence of nationalism, as people started identifying with their nation rather than
with religion alone.

2. Grotius (Hugo Grotius, 1583-1645)

Grotius is often called the “Father of Modern International Law.” He was one of the first thinkers to
systematically break away from the absolute control of the Church in political matters.
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His main contributions were:

e Sovereignty of the State: Grotius argued that the State must have full and independent
sovereignty over its territory and people.

e Natural Law: He believed that natural law exists independent of divine authority, and it can
be discovered through reason.

e Social Contract Theory: According to Grotius, society is founded on a social contract where
individuals come together and agree to form a political community for mutual protection.

e International Law: Grotius laid the foundation of modern international law by asserting that
relations among States should be governed by natural law and mutual consent, not by the
Church.

3. Decline of Church Dominance

The rise of these ideas gradually overthrew the supremacy of the Church. Political thinkers like
Grotius, Hobbes, Locke, and Rousseau developed the contractual theory of the State, shifting
authority from divine power to human agreement and sovereignty of the State.

Conclusion

Grotius played a pioneering role in bridging the gap between medieval thought and modern political
philosophy. By advocating sovereignty, nationalism, rationalism, and social contract theory, he laid
the intellectual foundation of the modern State system.

Thus, Grotius’s theory proved the truth of the view that society is not merely divine creation but the
result of a social contract, making him one of the most influential figures in political thought.
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3. E‘Iﬁ*ﬂﬁl@ﬁ (Rebirth Theory)
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B Comparative Table (English & Hindi)

Period / Theory Main Idea (English)

Renaissance
(14th-16th
Century)

Rebirth Theory

Grotius (1583-
1645)

Hobbes (1588
1679)

Locke (1632—-
1704)

Rousseau
(1712-1778)

Rebirth of knowledge, reason,

humanism; decline of Church
dominance.

Revival of classical learning;
freedom of thought; State
must be supreme, not the
Church.

Society based on Social
Contract; State has full
sovereignty; Natural law is
based on reason.

Social contract creates
absolute sovereign to
maintain peace and order.

Social contract protects
natural rights — life, liberty,
property.

Social contract establishes
General Will and Popular
Sovereignty.
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John Locke

Jean Jacques
Rousseau

[ Comparative Table of Natural Law School

(English + Hindi)

Period /
CAGECE

Ancient Period

Ui BT
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5th

Century Socrates,
Plato,

BC—3rd o0
Aristotle,

Century Stoics, Cicero
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Contribution (English)

Natural law as universal
moral order; law based on
reas‘on,‘ not custom, Cicero: M Wﬂ*tﬁ
law is right reason in
agreement with nature.
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Period / Time Thinkers / I .
. @ R Contribution (English) anTe™ (ff=dh)
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Flowchart: Renaissance —» Rebirth —» Social Contract Theorists
(English + Hindi)

Renaissance B Grotius
(14th-16th Century) ] [DHHRHT_I%'%"HEEE%B’DHH] [ (1583-1645)
Oooooooooo 5) | eI SOO000 -+ 00000 00 000000000

Hobbes
(1588-1679)
Absolute Sovereign
000000000000 0000000

Locke
(1632-1704)
Natural Rights
000000000 000000

Rousseau
(L712-17728)
General Will

0000000 00000

Ancient period 5 BC-3RDAD MEDIEVAL PERIOD 4-14™
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SOCRATES, PLATO, ARISTOTLE, —
STOICS, CICERO ST. AUGUSTINE, ST. THOMAS
AQUINAS

RENAISSANCE PERIOD 15-16™
CENTURY

_ GROTIUS

MODERN PERIOD 17-18™
CENTURY

HOBBES, LOCKE. ROUSSEAU

MODERN PERIOD 19-20 THE CENTURY

STAMMLER, KOHLER, RADBRUCH,
FULLER, RAWLS
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Social Contract Theory

From the beginning, human beings lived in a state of nature. In this natural condition, there was no
government and no law to regulate their behavior. Life was insecure, uncertain, and full of dangers.

To protect their life, liberty, and property, people decided to come together and enter into an
agreement or contract. This agreement is called the Social Contract.

According to this theory, society itself came into existence because of this contract. People
surrendered some of their freedoms and rights to establish a governing authority. In return, the
government (whether in the form of a sovereign, king, or ruler) was given the power and
responsibility to protect the people and maintain order.

Thus, the origin of both society and government is explained by the Social Contract Theory.
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RPY T A UTpTeIah SIaRAT (State of Nature) T X84 A | T THT 7 DIs WHR AT R TG DI
fafer (@T) 1| e SRgRferd, SifAfEa SR WeRl ¥ wRT gam

39 Sfta=, Tadzrdr iR Tufy o1 vem & faw a2 3oy o ues JHgidT (WfaeT / contract)
o g&ﬁaﬁwﬁwvﬁa (Social Contract) %TGHT‘IT%I

=9 Rl o SUR, 34t Hfdar o uRumeRea=u JHTet &1 3fRaed S| Al = 31U $&
st 3R SHABRT BT AN TR Teh AT YT AIBTR B! RO DT | g&a B S a1
WY (Sovereign/King/Ruler) D1 Tg ST o 4T for a8 ST &1 & X 3R AT §-E 39 |

3T FHTS 3R PR SIH1 B ST IrAToIe Tfder & Rigid 3 gHems Sl 8|

B 9o Tfder fRIGid (Social Contract Theory)
I faar

Wﬁqﬂmww (State of Nature) T YgdT T|

I AT H 7 WRPR A, T BT 3R T HIS TS GHIST | Sfia SRR 3R Taheyuf |
3T Sita, T 3R Huf & gRefm & fore sl 3 Sy H U HSIT (Contract) faa|
= gHE q TS 3R IWBR gHI &I SR g3

. u‘ﬁ'\qsﬁq (Thomas Hobbes, 1588-1679)
o TTPidd TR B! GG DI UM (State of War)” FHaT|
WW&@T%W%, “Man is selfish and brutish |”

o Sitgd “solitary, poor, nasty, brutish and short” YT|
ST AT = 37U TR} Wac=dT U HARTRTAT TWY (Absolute Sovereign) HI Tid &l |

11



Jurisprudence 16.9.25 to 30.9.25 by mr manish
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Date 22.09.2025 time 01.30 pm period -4

Natural law of school > modern theory > stammler>

| see You’re referring to Stammler’s theory of law (sometimes spelled Stemler/Stammler), an
important part of Natural Law philosophy. Let me explain it clearly for your exam prep:

[ stammler’s Theory of Just Law

Core Idea

e According to Stammler, all positive law (the law actually enacted by the State) is only an
attempt at just law.

e  What is just law or justice?

o He says justice is the harmony of will or purpose within the framework of social
life.

o Inother words, law must balance individual wills with the common good of society.

How Justice is Determined
e Stammler provides a technique:

o By examining whether the purpose or desire of individuals deserves legal
recognition.

o Law should not recognize every individual desire; only those consistent with social
harmony should be legally protected.

Relatively Just Law
¢ Since social life and conditions keep changing, absolute justice is impossible.
e What we can achieve is relative justice:

o At a particular time, if law promotes harmony of wills and social purpose, it is
considered relatively just.

e Therefore, law must constantly evolve to remain just.

Key Points in Simple Terms
1. Positive law = enacted by the State.
2. Just law = harmony of individual will + social purpose.
3. Technique = test which desires deserve recognition in law.

4. Relativity = justice changes with society, hence law must adapt.

13



Jurisprudence 16.9.25 to 30.9.25 by mr manish

Criticism

e Stammler gives only a formal idea of justice (harmony of wills) but does not provide clear
material standards (like equality, liberty, etc.).

e Still, his contribution is valuable because he connects law with moral purpose and social life.

Possible Exam Questions
Short Answer (5 Marks)

1. Define “Just Law” according to Stammler.

2. What does Stammler mean by “Relatively Just Law”?
Long Answer (15 Marks)

1. Explain Stammler’s theory of just law. How does he distinguish between positive law and
just law?

2. “Justice is the harmony of will or purpose within the framework of social life.” Explain with
reference to Stammler’s theory.

3. Critically analyze Stammler’s contribution to Natural Law theory.
Long Question Answer

Q. “Justice is the harmony of will or purpose within the framework of social life.” Explain with
reference to Stammler’s theory.

Introduction

Julius Stammler was a German jurist and philosopher of law who belonged to the Natural Law
school. He attempted to reconcile the rigid formalism of positive law with the moral demands of
justice. According to him, all positive law is only an attempt at just law, and the concept of just law
must guide the making and interpretation of positive law.

Positive Law vs Just Law

e Positive law is the body of rules enacted and enforced by the State. It exists in society
irrespective of its justice.

e Just law is the ideal standard toward which positive law must strive. Stammler defined
justice as the harmony of individual wills within the framework of social life.

This means the law should not merely enforce order but should coordinate the purposes and desires
of individuals so that they align with social welfare.

Harmony of Will and Purpose

14
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Stammler emphasized that:
1. The purpose of law is to regulate conflicting individual wills.

2. Alaw is “just” if it creates a balance between the individual’s freedom and society’s
collective interest.

3. For example, property law protects individual ownership but also limits it through
restrictions (like zoning, taxation) for the common good.

Technique to Judge Just Law
Stammler suggested a method to test whether a desire or purpose deserves legal recognition:
e Ask whether the desire promotes harmony within social life.

e Desires contrary to social harmony (e.g., exploitation, oppression) should not be recognized
by law.

Thus, law acts as a filter: it validates purposes consistent with social good and rejects selfish or
destructive ones.

Relatively Just Law

Stammler admitted that absolute justice is impossible because social conditions are constantly
changing.

e Therefore, law can only be relatively just at a given time and place.

e Associety progresses, the law must evolve to maintain justice.

Criticism
e Stammler’s definition of justice is formal rather than material. He tells us that justice is

“harmony of wills,” but does not give concrete standards like liberty, equality, or dignity.

e However, his contribution is significant because he introduced a moral purpose into legal
philosophy and made positive law accountable to justice.

Conclusion

Stammler’s theory bridges the gap between law as it is (positive law) and law as it ought to be (just
law). His central idea that “justice is the harmony of will or purpose within the framework of social
life” provides a guiding principle for evaluating laws. Although criticized for its vagueness, the
concept of relative justice makes his theory flexible and socially relevant.

Or 2" answer

Q: “Justice is the harmony of will or purpose within the framework of social life.” Explain with
reference to Stammler’s theory.
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Answer

Rudolf Stammler, a German jurist, is an important figure in the school of Natural Law with variable
content. He attempted to reconcile natural law with changing social conditions.

According to Stammler, all positive law is only an attempt at just law. Positive law is the enacted law
of the State, but it does not automatically ensure justice. To measure justice, Stammler introduces
the idea of Just Law.

For him, Just Law means a harmony of individual will and social purpose within the framework of
social life. Law must coordinate the diverse wills of individuals in society in such a way that they
function harmoniously. Only those individual purposes or desires which can exist in harmony with
the social whole deserve legal recognition.

Stammler provides a technique for testing justice: one must judge whether a particular purpose or
desire deserves legal recognition. If it promotes harmony within society, then it is relatively just. If it
creates disharmony, then it should not be recognized by law.

Importantly, Stammler emphasizes that justice is relative. Since society, conditions, and human
needs constantly change, what is considered just at one time may not be just at another. Hence, law
must continuously evolve to remain in tune with social purposes.

Although Stammler does not provide a fixed material standard of justice (such as liberty or equality),
his idea of justice as “social harmony of wills” makes law a dynamic and moral enterprise, not
merely a command of the sovereign.

Conclusion

Thus, according to Stammler, justice is not absolute but relative, and the true function of law is to
create social harmony by recognizing only those desires which are consistent with the welfare of the
community. In his words, “Justice is the harmony of will or purpose within the framework of social
life.”

lil Comparison of Stammler’s Theory with Other Natural Law Thinkers
Thinker Key Idea of Natural Law Comparison with Stammler

Natural law = participation of human Aquinas = Absolute & Theological

Aquinas
9 . reason in God’s eternal law. Justice standard; Stammler = Relative & Secular
(Medieval) . ) )
based on divine order and morality. standard (based on social harmony).
Law = system of conditions under ~ Stammler was influenced by Kant; both
Kant (Modern, . . . )
. which freedom of each can coexist emphasize harmony of wills, but Kant =
Philosophy of . o ) o
will) with freedom of all. Justice linked to philosophical/ideal standard, Stammler =
universal reason and autonomy. practical/relative test.
Stammler Just law = harmony of wills within o 3 e
Lo » . Distinguishes between “form” of justice
(Natural Law social life; positive law is attempt at i . \
. ) . D . (harmony of wills) and “variable content
with Variable just law; justice is relative, not i )
(changes with society).
Content) absolute.
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Thinker Key Idea of Natural Law

Modern Natural
Law (e.g., Fuller,
Finnis)

based on basic human goods

dignity, fairness.

Law has inner morality (Fuller) or

(Finnis). Justice includes rights,

Comparison with Stammler

Stammler is more formal (gives test but not
content). Modern thinkers provide
substantive standards (like human rights,
dignity, equality).

Do you want me to also compare Stammler’s theory with other Natural Law thinkers (like
Aquinas, Kant, or modern Natural Law) so that you can handle “Compare & Contrast” type exam

questions?

Great I’ll now add 2-3 case references under each thinker where courts reflected similar

reasoning. This will strengthen your exam answers.

lil Comparison of Stammler’s Theory with Other Natural Law Thinkers (with Case References)

Thinker Key Idea of Law/Justice Case References

» Kesavananda Bharati v. State
of Kerala (1973) — SC upheld
basic structure doctrine,
Aquinas echoing common good &
higher law. e A.D.M. Jabalpur
v. Shivkant Shukla (1976) —
later criticized; reaffirmed that
natural rights exist beyond

Law is an ordinance of
reason for the common
good, rooted in Divine
Law. Natural Law =
participation of humans
in eternal law.

(1225-
1274)

state law.

Law = conditions where
freedom of each can
Kant (1724- coexist with the
1804) freedom of all under
universal rules. Justice

] . principles.
= rational and universal.

e Maneka Gandhi v. Unijon of
India (1978) — SC expanded
Art. 21 - freedom with
fairness, reason, universal
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How it Differs / Relates to
Stammler

Aquinas = material &
religious (common good +
divine order). Stammler =
formal & secular (harmony of
wills).

Stammler = strongly
influenced by Kant. Both
stress formal aspects
(harmony/universal will).
Stammler adds social
framework to Kant’s freedom
principle.
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How it Differs / Relates to

Thinker Key Idea of Law/Justice Case References
Stammler
All positive law is an e State of Madras v.
attempt at just law. Champakam Dorairajan (1951
) pratju W ‘p " ( ) Distinctive for being formal,
Justice = harmony of  — social purpose (education ] L.
Stammler | . . . . o . secular, and social. Criticized
individual wills within  upliftment) v. individual rights. .
(1856— . for vagueness—no material
1938) the framework of e Indra Sawhney v. Union of values like liberty or equalit
social life. Justice is India (1992) — balance of . i d ¥
) ) . ) . specified.
relative (changes with individual & social harmony in
society). reservations.
Law must respect e Kesavananda Bharati (1973) , ,
L. . N Modern thinkers give
moral principles: rule - dignity, equality, justice are )
Modern . . concrete values (rights,
Natural Law of law (Fuller), human substantive values. ® Vishaka v. dignity, equality). Stammler
goods & dignity State of Rajasthan (1997) — SC 8 .y, quality).
(Fuller, . . . . remains abstract—only
L (Finnis). Provides recognized international y o i
Finnis, etc.) . . harmony of wills,” no fixed
substantive content of human rights norms as part of
o ) content.
justice. Indian law.

@ Quick Takeaway

e Courts often echo Aquinas when invoking “higher principles” like basic structure.

Kantian influence shows in cases expanding personal liberty under universal fairness.

Stammler reflects in balancing individual will vs. social purpose (reservation, upliftment).

Modern Natural Law appears in cases invoking human rights and dignity.

Do you want me to now also draft a model 20-mark answer (intro = theory - comparison >
case laws = conclusion) combining all of this, so you can directly write it in exam?

Question analytical school? fafer & fazevuneres Rigid 1 qufg
Question pure theory of law? faf¥ & faxrg Rigid & omu T TH3[ 8

Answer Austine > "Command of the Sovereign Authority”
[ command of the Sovereign Authority
Austin’s Definition of Law
e John Austin (1790-1859) defined law as:
“Law is a command of the sovereign backed by sanction.”

e According to him, law is not morality or custom; it is only what the sovereign orders, and
which is enforced by sanctions.

18
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Key Elements
1. Command
o A command is an expression of desire by a political superior to a political inferior.
o Example: The State directs citizens to pay taxes.

2. Duty

o Commands create legal duties—an obligation on individuals to act or not to act.

3. Sanction

o If duty is not followed, there is a punishment or evil consequence.
o Example: Non-payment of taxes = penalty.

4. Sovereign

o Sovereign = a person or body of persons whom society obeys habitually and who
does not habitually obey anyone else.

o In modern terms - Parliament + State authority.

lllustration
e “Do not commit theft” - command of State.
e Creates duty = citizens must not steal.

e Backed by sanction - punishment under IPC if violated.

Criticism
e Too rigid: ignores morality, justice, customs.

e Does not fit in modern democracies where sovereignty is divided (e.g., Constitution is
supreme, not one person).

e Cannot explain international law (no sovereign above States).

Case References

e State of West Bengal v. Union of India (1963) - SC held that Parliament derives power from
the Constitution, not absolute sovereign in Austin’s sense.

e Kesavananda Bharati v. State of Kerala (1973) - Constitution is supreme, sovereignty is
limited by basic structure doctrine.

Possible Exam Questions
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Short Notes
1. Explain the meaning of “Command” according to Austin.
2. Who is the “Sovereign” in Austin’s theory?
Long Questions
1. Discuss John Austin’s theory of law as “Command of the Sovereign”.

2. Critically analyze the limitations of Austin’s “Command Theory” in the modern democratic
framework.

SRe | WYY & gRT fean T e g & o

faftr oy & g fean T eew 5|
fafer gefte ot 3 g e T s 21
New topic
Analytical school [CESENIGEACEIREIN
A bentham * utilitarian for individual
* Expository (act of parliament or what is law?)
* Censorial (art of parliament) (what is ought to be?)
B Austine CDS Formula
* Command, duty, sanction formula
* Command theory
* Sovereign ( raja, or samprabhu)
* Sanction ( fine)

C H L A HART
* Law is primary and secondary

D kelson's theory

* Pure theory of law (faf¥ &7 fagl< Rigid)

Perfect © You've already made a nice skeleton table of the Analytical School
(Rrzevoners faamam). 1l polish it, add clarity + 1-2 explanatory lines for each thinker,

so it becomes exam-ready.

il Analytical School of Jurisprudence (ﬁnawm ﬁiI'R'%I'RT)

20



Jurisprudence 16.9.25 to 30.9.25 by mr manish

Thinker Key Points Explanation

Founder of legal positivism.

A.Jeremy - Utilitarian for individual « Expository — He believed law should

Bentham "What law /5" (Act of Parliament) « Censorial promote the greatest

(1748-1832) — "What law ought to be" happiness of the greatest
number.

« CDS Formula — Command, Duty, Sanction
B. John Command Theory — Law = command of First to define law
Austin sovereign backed by sanction « Sovereign — scientifically. Separated law
(1790-1859) XTSIT / HHIC (ultimate authority) » Sanction — from morality & religion.
fine, punishment

« Law consists of Primary & Secondary rules

C.H.LA. . . . Improved Austin’s theory. Said
* Primary = impose duties « Secondary = . ,

Hart (1907- . law is not just commands, but
rules about rules (recognition, change,

1992) e a system of rules.
adjudication)

Focused only on law (free
D. Hans * Pure Theory of Law (Iélﬁ Cal |35§!3 from morality. sociolo
Kelsen Rygid) « Law is hierarchy of norms + At top = % 9y

politics). Saw law as a

(1881-1973) Grundnorm (basic norm) .
normative system.

¢ Quick Memory Aid:
e Bentham — Utilitarian, Expository vs. Censorial.
e Austin —» CDS (Command-Duty-Sanction).
e Hart — Primary & Secondary rules.

e Kelsen — Pure Theory, Grundnorm.

Do you want me to also make a comparison table: Austin vs. Hart vs. Kelsen (since this
comes a lot in exams as “Compare Analytical thinkers”)?

Great Here's a clear comparison table of the main Analytical School thinkers — Austin
vs. Hart vs. Kelsen. This is one of the most common exam questions.

il Comparison: Austin vs. Hart vs. Kelsen
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Aspect John Austin H.L.A. Hart
Command Theor
) y Primary & Secondary Rules —
— Law is command _ .
Core Theory . Law is a system of rules, not just
of sovereign
. commands.
backed by sanction.
Sovereign = . .
. . Rejects absolute sovereign;
Sovereign authority habitually instead, authority is recognized
? obeyed / througflm rule of Zecognifion
). '
Law = Combination of primary
Nature of Law = Command + rules (duties) + secondary rules
Law Duty + Sanction.  (power to
create/change/adjudicate rules).
Essential —
Sanction Without sanction, )
because society accepts rules.
no law.
) Distinguishes law & morality,
View on Law is separate 9 . y
] ) but admits they can overlap (e.g.,
Morality from morality. o )
justice, fairness).
Too rigid, ignores e
.g . 9 Complex theory, but criticized for
constitutional )
Weakness . vagueness of “rule of
limits, customs, e
. . recognition.
international law.
Key First scientific/legal Made legal positivism more
ositivist definition realistic by including social
Contribution P y g
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of law. practices.

¢ Memory Shortcut:
e Austin —» CDS (Command-Duty-Sanction).
e Hart — P+S Rules (Primary & Secondary).

¢ Kelsen — Grundnorm (Basic Norm).
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Hans Kelsen

Pure Theory of Law
— Law is hierarchy of
norms, separate from
morality/politics.

No sovereign; law's
validity depends on
higher norm,
ultimately the
Grundnorm.

Law = Normative
order; each norm valid
because authorized by
higher norm.

Sanction exists but

Sanction is not central; laws work derived from hierarchy

of norms, not
sovereign command.

Law must be “pure” —
studied without
morality, politics, or
sociology.

Overly abstract;
Grundnorm is
hypothetical, not
practical.

Gave a scientific
structure to law
through hierarchy of
norms.
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Do you also want me to prepare a model 20-mark exam answer like: “Discuss and
Compare the theories of Austin, Hart and Kelsen with reference to their contribution to
Analytical School? That way you'll have a full essay ready to write.

Question

“Discuss and Compare the theories of Austin, Hart and Kelsen with reference to their
contribution to Analytical School”? T

Answer
Perfect Here's a model 20-mark exam answer on:

“Discuss and Compare the theories of Austin, Hart, and Kelsen with reference to their
contribution to the Analytical School of Jurisprudence.”

[ Model Answer
Introduction

The Analytical School of Jurisprudence WWW%HTD studies law as it is, not as it
ought to be. Its focus is on the structure of law, its commands, rules, and norms, separate
from morality or religion. Three of its major thinkers are John Austin, H.L.A. Hart, and Hans
Kelsen, who developed influential theories of legal positivism.

1. John Austin (1790-1859): Command Theory
o Defined law as:
“Law is the command of the sovereign backed by sanction.”
e Elements: Command — Duty — Sanction — Sovereign.
e Contribution: Provided a clear, scientific definition of law independent of morality.

o Criticism: Too rigid, cannot explain constitutional democracies, customary law, or
international law.

o Case Reference: State of West Bengal v. Union of India (1963) - Constitution is
supreme, not Parliament as absolute sovereign.

2. H.L.A. Hart (1907-1992): Law as System of Rules
e Rejected Austin’s narrow view of law as mere commands.

e Introduced Primary Rules (impose duties) and Secondary Rules (rules of
recognition, change, adjudication).
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e Contribution: Made legal positivism realistic by showing law as a union of rules, not
just sovereign orders.

e Criticism: "Rule of recognition” criticized as vague.

e Case Reference: Maneka Gandhi v. Union of India (1978) — Law must be fair, just, and
reasonable; reflects Hart's acceptance of moral overlap.

3. Hans Kelsen (1881-1973): Pure Theory of Law

e Law is a hierarchy of norms, each valid because of a higher norm, ultimately resting
on the Grundnorm (Basic Norm).

e Contribution: Separated law from morality, politics, and sociology — law as a pure
science of norms.

e Criticism: Very abstract; Grundnorm is hypothetical, not practical.

o Case Reference: Kesavananda Bharati v. State of Kerala (71973)— Constitution seen as
higher norm controlling legislative power, echoing Kelsen's hierarchy.

Comparison
e Austin: Law = Command of sovereign backed by sanction.
e Hart: Law = Union of primary & secondary rules, with social acceptance.
e Kelsen: Law = Hierarchy of norms, resting on Grundnorm.
e Common Point: All three are positivists, separating law from morality.

o Difference: Austin = rigid & sanction-based; Hart = flexible rule-based; Kelsen =
abstract normative structure.

Conclusion

Austin, Hart, and Kelsen, though different, shaped the Analytical School by giving
systematic and scientific approaches to law. Austin laid the foundation, Hart modernized it
with rules, and Kelsen gave it a hierarchical and “pure” structure. Together, they mark the
evolution of legal positivism from command — rules — norms.

Exam Writing Tip: Start with intro — discuss each thinker — give case law — make
comparison — conclude. That guarantees a well-structured 20-mark answer.

................................... Kk kkkkkkkkk AR Kk kkkk kK
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Date 25.09.2025 time 09.30 am period 1
Bentham'’s Doctrine of Utility and Its Role in Legal Reform
Introduction

As a legal reformer, one cannot ignore the foundational role played by Jeremy Bentham in
shaping modern legal thought. His emphasis on evaluating law through the doctrine of
utility—judging rules by the happiness or suffering they produce—transformed
jurisprudence into a science of social reform. Bentham stood firmly against traditional, rigid
interpretations of law and instead introduced an approach that measured the worth of
legislation by its ability to maximize pleasure and minimize pain.

Expository vs. Censorial Jurisprudence
Bentham distinguished between two branches of jurisprudence: expository and censorial.

o Expository jurisprudence describes law “as it is,” without reference to morality. It
seeks clarity, definition, and classification of existing laws.

e Censorial jurisprudence, on the other hand, evaluates law in light of the principle of
utility. It examines law “as it ought to be” and asks whether a given rule contributes to
the happiness of the community.

This distinction was crucial. For Bentham, the law could not remain a lifeless record of
customs; it had to be assessed, criticized, and reformed according to its utility.

Law, Morality, and Utility

Bentham insisted on separating law, morality, and religion from each other, thereby
rejecting the traditional view that law must always reflect divine or moral commands. Instead,
he replaced them with a more rational test—utility. He argued that the validity of law should
not depend on its conformity with abstract notions of justice or morality, but on whether it
serves the general happiness.

In his famous words, “Nature has placed mankind under the governance of two sovereign
masters—pleasure and pain. It is for them alone to point out what we ought to do, as well
as to determine what we shall do.”

The Doctrine of Utility

Bentham believed that the central aim of legislation must be to promote pleasure (the
good) and reduce pain (the evil). This doctrine of utility was not merely a philosophical idea
but a practical tool for lawmakers. According to him, every law must be tested against one
question: Does it maximize happiness for the greatest number of people?

He classified human experiences into different kinds of pleasures and pains:
e Pleasures of the senses: friendship, knowledge, good reputation, power, etc.

o Pains of the senses: hostility, bad reputation, violence, fear, etc.
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Laws should encourage the former and prevent the latter.
Bentham'’s Vision for Legal Reform

As a reformer, Bentham saw law not as a sacred command but as a social instrument. His
utilitarian approach encouraged lawmakers to:

e Remove outdated and oppressive laws.
o Draft legislation based on reason and social benefit, not blind tradition.
e Ensure laws serve the majority, not just privileged groups.

This scientific evaluation of law—through utility—laid the foundation for modern law reform
commiissions, codification efforts, and the demand for transparency and accountability in
legislation.

Conclusion

Bentham'’s contribution lies in transforming jurisprudence into a science of reform. By
insisting that law must be judged by the pleasure and pain it creates, he provided a
practical test for legislators: does this law increase human happiness? His doctrine of utility
remains a revolutionary idea that continues to influence not only legal theory but also
democratic governance and human rights discourse.

Q. Explain Bentham'’s Doctrine of Utility and its Importance in Legal Reform.
Introduction

Jeremy Bentham (1748-1832), an English philosopher and jurist, is regarded as the founder
of the doctrine of utility. He believed that the object of law should be the promotion of the
greatest happiness of the greatest number. His theory marked a turning point in legal
thought, shifting the focus from divine or moral standards to scientific evaluation of laws
based on their consequences.

Expository and Censorial Jurisprudence
Bentham divided jurisprudence into two branches:

1. Expository Jurisprudence — It is concerned with describing the law “as it is,” without
judging it as good or bad. This is purely analytical.

2. Censorial Jurisprudence - It evaluates the law “as it ought to be." Here, Bentham's
doctrine of utility operates, asking whether the law maximizes happiness or not.

This separation was revolutionary, as it emphasized that law must be subjected to rational
criticism and reform.

Law, Morality, and Utility

Bentham rejected the view that law must always reflect morality or religion. For him, the
measure of good law is utility, not morality. He stated:
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“Nature has placed mankind under the governance of two sovereign masters, pleasure and
pain. It is for them alone to point out what we ought to do, as well as to determine what we
shall do."

Thus, law must be evaluated by the amount of pleasure it promotes and pain it prevents.
Doctrine of Utility
Bentham argued that every law must be tested against the principle of utility:

o If alaw increases the net happiness of society, it is just and valid.

e If it produces more pain than pleasure, it is unjust and must be reformed.

He classified human experiences into pleasures (friendship, reputation, knowledge, power,
etc.) and pains (fear, hostility, bad reputation, violence, etc.). The task of law was to maximize
the former and minimize the latter.

Bentham'’s Vision of Legal Reform
Bentham considered law an instrument of social engineering and reform. According to him:
e Laws should be codified, clear, and accessible to all.
e Outdated customs and oppressive traditions must be abolished.
e Legislation should be based on reason and evidence, not superstition or morality.
e The greatest good of the greatest number should be the guiding star of lawmakers.

This practical outlook laid the foundation of law reform commissions, codification
movements, and modern democratic legislation.

Criticism
1. Too Mechanical: Critics argue that Bentham reduced law to a calculation of pleasure

and pain, ignoring higher values like justice, liberty, and rights.

2. Majoritarian Bias: The principle of “greatest happiness of the greatest number” may
ignore the interests of minorities.

3. Lack of Moral Dimension: By separating law from morality, Bentham's theory
sometimes overlooks ethical values.

Case References

e In A.K. Gopalan v. State of Madras (1950), the Indian Supreme Court initially
adopted a narrow view, separating law from morality and justice, resembling
Bentham'’s strict positivism.

e Later, in Maneka Gandhi v. Union of India (1978), the Court took a broader
approach, insisting that law must also ensure fairness and justice, thus blending utility
with morality.
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Conclusion

Bentham transformed jurisprudence into a science of legislation by insisting that laws must
be evaluated on the basis of utility. Despite criticisms, his doctrine of utility remains a
milestone in legal theory and reform. It provided lawmakers with a rational test: Does this
law maximize human happiness? By this standard, Bentham’s philosophy continues to
influence modern democratic and welfare legislation across the world.

e Censorial Jurisprudence
e Expository Jurisprudence

Let me explain clearly “

1. Expository Jurisprudence
e Also called “expository act of legislation.”

e It means explaining and describing law as it is, without judging whether it is good or
bad.

o Example: If the law says “theft is punishable with 3 years,” expository jurisprudence
simply states that fact, without asking whether 3 years is too harsh or too light.

e Bentham linked this with the standard art of legislation—understanding law in its
existing form.

2. Censorial Jurisprudence
e Also called “censorial act of legislation.”
e It evaluates the law as it ought to be, asking whether it is useful, just, or beneficial.

e Here Bentham brought in his doctrine of utility—the test of whether a law
maximizes pleasure and minimizes pain for the greatest number.

e Example: If the law punishes theft with 3 years, censorial jurisprudence would ask—
does this punishment really prevent theft and promote social good? If not, it
suggests reform.

So, to simplify:
e Expository = “law as it is.”

e Censorial = “law as it ought to be.”
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Date 29.09.2025 time 11.30 am period 3
Austine > describe the commanding theory of Austine.

**father of the analytical school is Austine and founder of the analytical school is banthom.
And Austine is the disciple of banthom.

** [ Social Contract Theory - Origins & Thinkers
1. Early Idea - Hugo Grotius (Crocius)

e Hugo Grotius (1583-1645), sometimes mistakenly written as Crocius, was a Dutch
jurist.

e Heis often called the “Father of International Law.”

e He laid early foundations of natural law and hinted at the idea of a social contract
(but didn't fully develop it).

2. Thomas Hobbes (1588-1679)
e Book: Leviathan (1651).

e Said humans in the State of Nature live in “war of all against all” — life is “solitary,
poor; nasty, brutish, and short.”

e To escape chaos, people made a social contract, surrendering all rights to an
absolute sovereign.

e Hobbes — Justified absolute monarchy.

3. John Locke (1632-1704)

e Book: Two Treatises of Government (1689).
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o State of Nature — peaceful, but insecure.

e People contracted to form government to protect natural rights (life, liberty,
property).

e If government fails, people have a right to revolt.

e Locke — Basis of liberal democracy.

4. Jean-Jacques Rousseau (1712-1778)
e Book: 7he Social Contract (1762).
e Famous line: "Man is born free, but everywhere he is in chains.”
o Believed sovereignty lies with the general will of the people.

e Advocated for direct democracy and collective decision-making.

Correct Line

Social Contract Theory was developed by Hobbes, Locke, and Rousseau.
Hugo Grotius (Crocius) gave early hints of natural law/social order, but the theory was
spread and systematized by Hobbes, Locke, and Rousseau.

TrHTfoTe Tfder RIEId (Social Contract Theory)
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John astine
(] John Austin and Analytical Positivism

John Austin was a disciple of Jeremy Bentham, who shared Bentham'’s positivist and
utilitarian approach to law. He is popularly credited with founding Analytical Positivism in
legal theory, and for this reason, he is styled as the “Father of English Jurisprudence.”
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Austin found the existing works on jurisprudence to be confused and unscientific.
Therefore, he decided to confine jurisprudence strictly to the study of law as it is, leaving
the study of the ideal form of law to the science of legislation, which he considered part of
philosophical or normative jurisprudence.

Building upon the foundation of expository jurisprudence laid by Bentham, Austin
restricted jurisprudence to the analysis of positive law only, excluding all considerations of
morality, justice, or natural law. He clearly demarcated the boundaries of jurisprudence,
thus limiting its scope.

As a positivist, Austin sought to explain what law really is, as opposed to what it ought to
be. According to him, law is a command of the sovereign, backed by sanctions, and binding
upon the subjects. In this way, Austin separated law from extra-legal norms and moral
considerations, creating the basis of Analytical School of Jurisprudence.

In short: Austin emphasized law as it is (positive law), not law as it ought to be
(moral/natural law).

He narrowed jurisprudence to a scientific study of commands of the sovereign, laying the
foundation of Legal Positivism in modern times.

Positivist ***** who himself makes law.
What is law? “Law is a command of the sovereign, backed by sanction.”

Bantham and Austine both are positivist. Both are neglect the natural law.

Austian command theory of law. HHIGEI &I fisid
“Law is a command of the sovereign, backed by sanction.”
B Key Elements:

1. Command - A law is essentially a command, i.e., an expression of the sovereign’s wish or
order.

2. Sovereign — The command comes from a politically superior authority (the sovereign) to
whom the bulk of society habitually obeys, and who does not habitually obey anyone else.

3. Sanction — The command must be backed by the threat of punishment or penalty in case of
disobedience.

4. Habitual Obedience — The people must generally obey the sovereign; otherwise, the
sovereign loses authority.

Example
e |f Parliament enacts a law prohibiting theft = this is a command.
e The sovereign (State) issues it.

e Itis backed by sanction (punishment under IPC if violated).

32



Jurisprudence 16.9.25 to 30.9.25 by mr manish

Importance
e Austin separated law from morality and religion.
e He made jurisprudence a scientific study of positive law (law as it is, not as it ought to be).

e This became the foundation of the Analytical School of Jurisprudence.

Subject of Jurisprudence According to John Austin

The subject of jurisprudence, according to Austin, is positive law. As a positivist, Austin
aimed to provide a concrete and scientific theory of jurisprudence. He was concerned with
what law is, and not with what law ought to be—that is, jurisprudence deals with law “as it
is 7, and not with moral or ideal standards.

The significance of Austin’s theory lies in the fact that he brought certainty and definiteness
to the English legal system. Before Austin, the sources of law such as customs, usages,
judicial precedents, and even dictates of the Church created ambiguity about what
actually constituted law.

Austin clarified this confusion by holding that only positive law, i.e., laws laid down by the
sovereign and backed by sanctions, fall within the province of jurisprudence. In doing so, he
excluded customs, morality, and religion from the scope of jurisprudence, thereby laying the
foundation of the Analytical School of Jurisprudence.

In short: Austin limited jurisprudence to the study of positive law and gave it a clear,
scientific character, distinguishing law from morality and religion.
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