Natural school of law by Austine (sovereignty)

Long Questions
1. Discuss John Austin’s theory of law as “Command of the Sovereign”.

2. Critically analyse the limitations of Austin’s “Command Theory” in the modern democratic
framework.

[ John Austin’s Theory of Law as “Command of the Sovereign”
Introduction

John Austin (1790-1859), a jurist of the Analytical School of Jurisprudence, defined law as the
command of the sovereign backed by sanction. His theory, also called the Command Theory of Law,
was the first systematic attempt to separate law from morality, customs, and religion.

Meaning of Law According to Austin
Austin’s famous definition:
“Law is a command of the sovereign, backed by a sanction.”
Thus, law consists of:
1. Command - An order given by a superior to an inferior.
2. Duty - Command imposes an obligation to obey.
3. Sanction - Consequences (punishment) for disobedience.

4. Sovereign - The supreme authority, habitually obeyed by the people, but not subject to any
other authority.

Key Elements of Austin’s Theory
1. Command
o A wish or desire expressed by a political superior.
o Example: “Pay tax” - command of State.
2. Duty
o The person to whom the command is directed has a legal duty to obey.
3. Sanction
o Non-compliance attracts punishment.
o Example: Not paying income tax - penalty under law.
4. Sovereign
o The person or body of persons whom society habitually obeys.

o Inademocracy - Parliament and Government (but limited by Constitution).
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lllustration
e “Do not commit theft” - Command of sovereign.
e Creates duty on citizens.

e Sanction = punishment under IPC.

Merits of Austin’s Theory
1. Clear, simple, and scientific definition of law.
2. Separates law from morality and religion.

3. Useful in explaining criminal law and penal system.

Criticism of Austin’s Theory
1. Rigid and outdated — Cannot explain modern constitutional democracies.
2. No place for morality — Ignores justice, ethics, natural rights.
3. Fails in international law — No sovereign above States, yet international law is obeyed.

4. Habitual obedience problem — In democracies, sovereignty lies with the Constitution and
people, not one authority.

5. Customary laws — Many legal systems derive from customs, not from sovereign commands.

Case References

e State of West Bengal v. Union of India (1963) - SC held sovereignty is with the
Constitution, not Parliament alone, rejecting Austin’s absolute sovereign idea.

¢ Kesavananda Bharati v. State of Kerala (1973) - Parliament’s law-making power limited by
Basic Structure Doctrine, showing that sovereign power is not unlimited.

Conclusion

Austin’s Command Theory was a landmark in defining law as a science, independent of morality.
However, it is too rigid for modern times, as sovereignty today is divided and constitutional. Despite
its limitations, Austin’s theory remains foundational in legal positivism and an important milestone in
jurisprudence.
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