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Date 06.10.25 time 1.00 pm period 4  important Austine and
Austin’s Command Theory

According to John Austin, every law is a type of command. Thus, the term “command” is broader and
encompasses the concept of law itself. Austin defines law as “the command of the sovereign.” The
idea of command is central to his entire theory of law and therefore must be properly analyzed and
understood.

A command is an expression of the wish or desire of an intelligent and determinate person, directing
another person to do or to refrain from doing a particular act. The violation of this command leads to
an evil or sanction—a negative consequence imposed on the person who disobeys it.

This authoritative desire is not optional; it must be obeyed. Every command inherently carries the
notion of sanction, meaning that if the command is disobeyed, the sanction automatically follows.

A command involves two parties:
1. The Commander (Political Superior) — the person or body giving the command, and
2. The Commanded (Political Inferior) — the person or group who must obey it.

The concept of duty arises from this relationship. Duty implies the obligation to comply with the
command. Therefore, command and duty are interrelated terms—each presupposes the existence of
the other. Whenever a duty exists, a command must have been issued; and whenever a command is
issued, a duty is imposed.

In short, the commander is the one who possesses the authority to impose commands and enforce
sanctions, while the commanded is the one bound or obliged by those commands under the threat
of sanctions.
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General and Specific Commands (Austin’s Classification of Commands)
A command means to tell or direct someone to do or not to do something.

1. General Command:
When a command obliges generally — that is, it applies to a whole class of people or actions
— itis called a general command. Such a command regulates a continuous course of conduct
for all future occasions. Therefore, a general command is what we understand as law or rule.
It governs behavior not just once, but for all times to come.

2. Specific or Occasional Command:
When a command obliges a particular person to perform or refrain from a specific act, it is
called a specific or occasional command. This type of command applies only to an individual
case or instance.

Thus, law represents a general command issued by the sovereign, while specific commands are
temporary or one-time directions.

"HTHTT 3R fI 3mewy (General and Specific Commands)"}
I 3R ARy GH%QT (General and Specific Commands)

e o 3
3R T 31 § — Tt afad Bl & A AT HRA & g g1 a1 = 1|

1. WGI'I%"\’T(GeneraI Command):
d D13 MY T &7 AT 8idl 5, 31id I8 fbddt 7o 37 (class) A1 Gggd @l a1
HH W AN BT S, A IY FH R HEI Sl 2 |
T S HAER P T FRR Faw a1 SaR-dfgar &) Fafa axar g oik 43w & a4/
T [ AR @A 3|
ZUIIT, YT 311 €1 aRAd H &777 (Law) TT 797 (Rule) HEATT ¢ | T8 Had U
TR & fore 78T, sfcer wirft = u 3 SR o1 Tenferd sRar g

2. faivar srawlve GH%QT (Specific or Occasional Command):
S BIg AT [H3 /A ! ot /3727 B bt = a1 = 63 o Tl q1ed




Jurisprudence 01.10.2025 TO 15.10.2025

%, a3y /&??E’(Speciﬁc) ql W{Occasiona/} Jﬂm\_ﬂ?ﬂ%l
Y UBR B S Had (bt ¥ 3515 GRIRT 7 3f/aav des S | g |

HRI:
SUYBR, H77 (Law) TRAA T FFHZ Q2811 &, FoI TUY (Sovereign) GRT SR fHaT ST &,
S /39 Jreerdhad RUTH U1 T §R & forg feu mu Fdw g0 8

Map
Command >>>>>>>>>>>duty >>>>>>>>>>>sanction.

---wish to do something or not to do something >>>>>>non compliance for this
wish>>>sanction.

Command ....... law or rule general command occasional / particular / specific.

General command ------- specific or privilege.

Tests of the Command Theory: Customary Law and Judge-Made Law

There are certain limitations or tests that challenge Austin’s Command Theory, particularly in relation
to customary law and judge-made law.

1. Customary Law:
There are two schools of thought regarding customary law.

o According to the supporters of customary law, customs exist as positive law because
they are recognized and adopted by society through continuous usage, not because
they are established by any political superior.

o However, according to Austin, customs are not law unless they are recognized or
adopted by the sovereign. In his view, customs do not become law merely by long
practice; they become law only when the sovereign chooses to recognize and
enforce them. Therefore, customs derive their authority from the sovereign’s
acceptance, not from social approval.

2. Judge-Made Law:
Austin also rejected the idea that judges make law independently. He argued that when
judges create rules through their decisions, they do so under the authority delegated by the
sovereign. Thus, even judge-made laws are, in Austin’s view, ultimately commands of the
sovereign, because the power of the judiciary itself comes from the sovereign.
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Date 8.10.2025 time 10.30 am period 2

The Theory of Sovereignty (WHHTWW)

According to Austin, every positive law is set by a determinate political superior to the members of
an independent political society. The main distinction between positive law and positive morality
lies in the fact that positive law is established by a political superior, whereas positive morality is not.

This political superior is technically known as the sovereign. Austin defines law as a command which
obliges a person or group of persons to follow a particular course of conduct. Laws, like other
commands, proceed from a superior and bind or oblige the inferior.

Superiority, in Austin’s sense, does not refer to rank, wealth, or virtue, but to sovereign authority—
the power to make and enforce laws within a society. Thus, the superiority of the sovereign is not a
matter of dignity or virtue but of effective power.

Austin further explains that the term “superiority” signifies might—the power of inflicting evil or
pain, and compelling obedience through fear of such consequences.

Therefore, the theory of sovereignty states that every positive law is made by a sovereign person or
a sovereign body of persons for the members of an independent political society, within which that
person or body is supreme.
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Criticism of Austin’s Theory of Sovereignty
(A)

Austin’s theory of sovereignty has been criticized on several grounds. One major criticism is that
many societies obey laws even when it is difficult or impossible to trace any connection between
those laws and a sovereign authority.

There have been societies in which no clear relationship exists between law and sovereignty. In such
societies, laws were primarily based on customs or religious duties, which people obeyed out of
moral or spiritual obligation rather than by command of any political superior.

Thus, law can exist without a determinate sovereign, and obedience to law may arise from social
or religious acceptance, not merely from fear of political power. This weakens Austin’s claim that all
laws are commands issued by a sovereign backed by sanctions.
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Henry Maine’s View on Austin’s Theory

Sir Henry Maine strongly criticized Austin’s concept of sovereignty. According to Maine, Austin’s
theory may apply to modern states, but it fails to explain the early or primitive societies where law
was not made by any political sovereign.

Maine argued that in ancient societies, law developed gradually from customs, traditions, and
social practices, not from the command of any political superior. The people obeyed these rules
voluntarily because they were part of their moral and religious life, not because they feared
sanctions.

He famously said that —
“The movement of the progressive societies has been a movement from status to contract.”

This means that early societies were governed by social status and customary rules, not by
sovereign-made laws. Therefore, law existed before sovereignty, and sovereignty is not the sole
source of law.
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(B)

Law of Moral or Ethical Conduct (Austin’s View)
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According to Austin, the science of jurisprudence is concerned only with positive law, that is, law as
it is, and not with law as it ought to be.

He made a clear distinction between law and morality. Austin maintained that the function of
jurisprudence is to study laws that are actually laid down by a political superior, without
considering whether they are good or bad, just or unjust.

In his words, jurisprudence is concerned with "laws strictly so called", meaning laws that have been
set by a sovereign authority and are enforceable through sanctions. Questions of moral or ethical
goodness, according to Austin, belong to the realm of ethics, not jurisprudence.

Thus, for Austin, law is a command of the sovereign, and its validity does not depend on morality,
but only on the authority of the lawgiver.
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What is positive law?
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Austin’s View on Law and Morality in Context of India

According to Austin, law is not concerned with morality or ethics. He believed that the study of law
should focus only on positive law—that is, the laws made and enforced by the sovereign authority—
without considering whether they are morally right or wrong.

However, in India, moral and ethical laws play a significant role in social life. Indian society has long
followed moral codes, customary rules, and religious duties that guide human conduct. These moral
principles often coexist with positive laws made by the state.

Therefore, the Indian legal system reflects a combination of positive law, natural law, and ethical or
moral law. While Austin separates law from morality, in India both often work together, as people
tend to respect not only legal rules but also the moral and spiritual duties rooted in their culture and
religion.
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Observation on the Element of Sanction

The element of sanction in law is not intended to coerce or control the law-abiding majority, but
rather to prevent a selfish minority from gaining an unfair advantage by disobeying the law.

In other words, sanctions exist to maintain discipline and equality within society. Most people follow
the law voluntarily, out of respect for order and justice. However, there are always a few who might
act selfishly or unlawfully for personal gain. The sanction element ensures that such individuals are
deterred or punished, thereby protecting the interests of the majority and maintaining social
harmony.
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Kelsen’s Pure Theory of Law

Hans Kelsen, an Austrian jurist, propounded the Pure Theory of Law. His aim was to separate law
from politics, sociology, morality, and other social sciences. He wanted to make jurisprudence a pure
science, dealing only with law as it is (positive law) and not law as it ought to be.

According to Kelsen, law is a normative system — a system of rules that prescribe certain behavior.
Law does not describe what is, but what ought to be done. Every legal rule derives its validity from a
higher rule, and ultimately all rules trace their authority to a basic norm or Grundnorm.
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This Grundnorm is the fundamental norm from which all other legal norms derive their validity. It is
not created by any authority but is presupposed as the foundation of the legal system (for example,
in India, the Constitution can be seen as the Grundnorm).

Thus, Kelsen’s Pure Theory of Law emphasizes that the study of law must be free from moral,
political, or social considerations, focusing purely on the structure and hierarchy of legal norms.
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As per hans kelsen view

Kelsen’s View — Key Points

1. Law should not be based on fear:
The validity of law does not depend on fear or force. Law derives its authority from the legal
system itself, not from coercion or external pressure.

2. Law must remain pure:
Law should not be mixed with politics, morality, sociology, or religion. Jurisprudence must
study law in its pure form — as a system of legal norms, independent of any external
influence.

3. Law must be made on clear parameters:
Before making a law, the legal parameters and principles should be clearly defined. Only
then can laws be logical, consistent, and just within the legal framework.

4. Law is a hierarchy of norms:
Every law gains validity from a higher norm, and ultimately from the basic norm
(Grundnorm), which serves as the foundation of the entire legal system.
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