8 defence in tort

what is the 8 defence in tort

While the number of recognized defences in tort law can vary slightly depending on the jurisdiction
and specific tort, here are eight of the most widely accepted general defences that can absolve a
defendant of liability

1. Volenti Non Fit Injuria (Voluntary assumption of risk)

This Latin maxim translates to "to a willing person, no injury is done." The defendant must prove that
the plaintiff had full knowledge of the risk involved in an activity and voluntarily consented to it.

e Example: A spectator at a cricket match is hit by a ball. By purchasing a ticket, they
voluntarily accepted the inherent risks of watching the sport.

2. Contributory Negligence

This defence is available when the plaintiff, through their own carelessness, contributed to the harm
they suffered. The plaintiff's failure to exercise reasonable care for their own safety reduces their
ability to recover full damages.

e Example: A driver who is injured in an accident may have their damages reduced if they
were not wearing a seatbelt, as they were contributorily negligent.

3. Plaintiff the Wrongdoer

This defense, rooted in the maxim Ex turpi causa non oritur actio ("no action can arise from a
wrongful cause"), is relevant when the plaintiff's own unlawful or immoral conduct is so closely
connected to the harm they suffered that they are prevented from recovering damages.

e Example: A trespasser who is injured on someone's property cannot sue for damages if their
injury was a direct result of their trespass.

4. Act of God

An Act of God is an extraordinary and unforeseeable event caused by natural forces, such as a severe
flood or an earthquake, that is beyond human foresight and control. To use this defense, the
defendant must prove that their negligence was not a contributing factor.

e Example: A bridge collapsing due to an unprecedented earthquake, with no structural
negligence on the part of the builder, could be considered an Act of God.

5. Necessity

The defense of necessity arises when a defendant commits a tortious act to prevent a greater or
more serious harm from occurring. This can apply to both public and private necessity.

o Example: A person trespasses on another's property to put out a fire that threatens to burn
down an entire neighborhood. The act of trespass is justified by the greater need to prevent
widespread destruction.

6. Private Defense (or Self-Defense)

This defense allows a person to use a reasonable and proportionate amount of force to protect
themselves, another person, or their property from an imminent threat of unlawful harm.
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e Example: Using proportionate force to stop a person from entering your property with a
weapon is a valid use of private defense.

7. Statutory Authority

When an act is authorized by legislation, the defendant may be protected from liability, even if the
act causes harm that would otherwise be considered a tort. However, the harm must be an
inevitable consequence of carrying out the statutory duty, and the defendant must not have been
negligent.

e Example: A construction company building a highway is not liable for nuisance caused by
unavoidable noise, as long as it operates within the authority granted by the statute.

8. Mistake

The general rule is that a mistake of fact or law is not a valid defense in tort law. However, in certain
specific torts, an honest and reasonable mistake may serve as an exception to negate liability,
especially in intentional torts where the mental element is crucial.

e Example: In a case of malicious prosecution, a prosecutor who makes an honest mistake
about the facts may not be held liable, as the element of malice would be absent.
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